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ebe þ the Sen les e er ee 
pital offenſes, 1 ſhould. now, according to my firſt Com. 
propoſed method, proceed to the enumera merating Black "YN | 
Abe conſidering of offenſes that are not capital; but I Com. ch. _ 
ſhall reſerve that fbr the third part of this tractate. — obgg 
: 1. Becauſe the ſubje& thereof is very large, nume: P. C ch, 
rous and various, and would exhauſt too much of that * 
time I have or can ſpend from other employments. | 
2.” Becauſe the method, order and of — | ; 
in eien cauſes, is different from any other courſe f 
proceeding in other eriminal cauſes, and hath an appro-—- 
Petar method of proceeding by law conſigned to it, and | 
7 therefore they are fitteſt to be handled together. 
And in this buſineſs I-ſhall*proceed' in thi 
* in the order or proceoting I in I ca : Fil ; 
7 hs II. A 8 1 ſhall 


\ 


__ read 


wh d = 
b de 


But I ſhall only conſider it Pre > 8, hy to c pital pro- | 


= 5 — "= 952 
_ BISTORIA PLACITORUM CORONE, 
| I hall fake © very brief account of rhe courts and j 


; diftions-wherein' they are to be decided; and this — 


| do over ondhy, ſhall proceed with the 
It Len $73.97 in i 0 on 5 5 the 


£ u 
5 — "proceſs, outlawry, arraignment, pleading, chal- 


: trial, cle lanctuary, judgment, reprieve, exe- 
Ek vo ae men, reprieve, « pros 


Th cauſes lies. 
" kl] with the juriſdiftions, wherein cauſes of this 
nature are handled. 
, ; And atcho he court of-parljamene is the higheſt court 
in this 8 and a court wherein proceedings ca 
| een often he * and determined, yet I Hall 6. 
cine Har buſineſs, 1. Becauſe the courſe of proceeding in 
. parliament is in a different method and order, than what 


5 8 Ed in other grdinary courts. 2. Becauſe the in- 


_ Rances are many and various, and will take up a volume 


d give an account of them. z. Becauſe I have, clſe- 


where beben an fome-odſerrations of that kind al 


The! higheſt ordinary court of juſtice next to the court 
of parliament, is the court of king's bench; I ſhall not 

purſue the 8 this court, for it hath 
0 my hands amply (a). 


rſuit of che offender to his execution; a8, namely, 


5 : E oe pc; e but ſo far forth only as it relates to pro- 
ceedings. in capital cauſes : and when I have brieffy 


 cepdings, name ige treaſong and felonies, and f «. I 
n 


©, briefly; and therein, 1. Concerning the 8 
the cburt in this particular. 2, Concerning the power 
N out of court, in relation to 
matters of xrime or miſdemeanor. 
Tbe court of n conſiſts of two kinds of 5 ju- 
rück tons, vir. the civil juriſdiction or the plea- ſide, 
and the riminal juriſdiction or the crown - ſide. 
Til che rime of Edward II. the matters of both kinds 
were entered promiſcuouſly in the rolls; but then the 


3 RN and thoſe of the * 
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„And as it 823 15 long but of later times 


e e 


2 e e e have A 
3 nt kind of praceeding tou 
FE 8 couhty Hs fit, offenſes ling 
her counties, and removed before them by Sos Fm 
county v the court fits, there is every 'rerm 
| ell who are to ptcſent all mattert ctiminal 
 .arifing within that county, and then the ſame court 
ceeds upon indictment ſo taken; or if in the vacation - 
oh {ka be 4 any indictment of R che ' 
the peace, ayer. and terminer, or gaol-delivery 
it may be removed by Certiorari into the the Fings 
8 I they may proceed & tir in diem; and 


fifteen days between the Tefte and return of 


3 becauſe the offenſe ariſerh in the tae 


unt 
ah he if an indiftment of felony. be bore out of 2. 
other county than where the king's bench fits, and t 
, priſoner comes in either gratis, or by Habeas Cor 


roceſs, there muſt be fifteen day Rohr gol 


| Proc 
; return of the Venire acias. Co. Rep. lord 
Be $a . en 0 
At common law, if a record of an indictment, 'or 
be ew come into the court before the” filin g Peres 
; Court, may remand j it; for till ic be filed 18 is 0 Ta 


nded, 
BET if Ke be joiped, the rranſeript why be ferit down 


ele by Ni trius; but the orig inal recortf reguiins = 
80 


s bench. - 5 Marie, B. Coron. 231. 
| pt by the ſtatute of 6 H. B. cap. 6. in caſes of *. 
a of murder, or other felony removed ingd 
court, the court 0 remand the —_— and” 
| Ar A 2 bodies 
FR / 


ching offenſes 2 | 


of the court; but ir ir be once | filed, it 38 not tobe Wo 


Maron inn AY 


| - ws of the prifoners to the juſtices of the peace, x aol 


3 3 -and other juſtices, where the felony. was c 


— 
SIT" 


- minted, . commanding them to proceed 9 as if 
the 1 758 or indictment had 20 been remov 
The court of king's bench is in the ap en 


fits, x court in yr and more, 27 KHz. d alſo the 


l 4 court 'of gaol-delivery and er Por, terminer. 


Co. 118. 4. lord Saxchar's cafe. 

5 re. when the court of king's. bench comes 
on there can be no ſeflion'of the commiſ- 
of. eee yery, or cher and feminer, or e dur. 

ing t the term time, while the court ſits; it doth not de- 
termine tfie commiſſon, but ſuſpends their ſeffion 5 — | 
the term; for in the yacation-time they may 
_ again upon their former conmilon, and fo it is not like 
_ anew. commiſſion, which after publication ſoperſedes te 
former, -de quo ira, lord Save bar caſe, abi ſupra.” | 
But if an indictment be found before commiſſioners of 
Her and fer miner in the yacation-time in the county where 
- the king's bench fits, or in any other county in term or 
vacation, there may. iſſue a ſpecial commiſſion to deter- 
mine that indictment, with a writ cd the former commiſ- 
Koners to deliver it to the new commiſſioners ; and theſe 


4101 


. ſpecial. commiſſioners may ſit in the term-time in the 


county where, the king's bench fits; but then the Fe 


bench mut adjourn. during that ſeſſion of this —_— 
3 commiſſlon: CPs in Sir 2 


J. Cos . 4. 5. 27. Dyer 286. J. Plowd. Cl 
| 735 9 Leieeter's Tak wherein is the whole order 


alter Rawlei leigh's Cale, 


Fes 4 fuck commiſſion, 4 Co, 22 P. 73. 


be court of king's bench is the ſovereign court jure of 
yer 32 ter miner, therefore tho ſome acts limit p 
inge in ſome criminal 1.827 to the Juſtices oft oyer and 


" ferminer, yet the King's bench may proceed upon them, 
but Juſtices of peace cannot, as upon 5 Elz. cap. * 'for 


orgcry, 8 H. 6,:cap. 12, ſtealing records, Cc. 
"IF a perſon attainted in the country be removed by Ha- 
bras Corpus, and the record removed alſo by Certiorari, 


8 e R. 


5 caſe (0. 


A 1 


— 


a on Ger. 1. Babe 
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This court. is alſo the ſovereign coroner of | EnglanZ, 
| and. therefore may take l e Sc. 17 A 
4a. — 
Where ju of death is is given given in the king's bench, 
the execution is to be made by ger ore court; 
for the priſoner is be in cuſtodid mareſcolli ; DEL BIN 
and the entry is always, Ee 22 eſt — 1 
gudd faciat executionem periculo incumbents; quod vide Ce. 5 
Entries in title Indilzment, per totum; but there may be a, 
mandate to the ſheriff of the county. wherein execution 
to be made, to be aſſiſting; and thus it was done in H. 
24 Car. 2. in the caſe of Brown, who. had ju of 
© death in the king's bench for a felony commi in Nd. 
 dleſes, and executed by the marſhal in Sar, becauſe the 
| ſon was there; but he might have done it in Middleſex, 
or he is a miniſter of the king's bench in each county; 
{ eit mt be, tho the felony had been done in any © 
_ | foreign county removed by Certiorari (c).. 
By the ſtatute of 33 H. 8, cap. 12. ks | 
25 the Ling palace ate mate ie the lord ſtewary, 
| ad felt kl order of tia directed by y that ſtatute, name- 
by the king's ſeryants in his c ar ver-roll; yet for a 
clony within the king's ae ek if the King's bench be | 
| Soong: tn the jou un. or r be 20 90 
' King's bench; for the ſtatute of 33 H. J. being 
_ affirmative is not excluſive of the Ag bench wig felo- 


nies that were before that, 10 Co, Rep. 73. B. But indeed 
where a felony is de novo created, and with it a new pe. 
cial form of proceeding, as by the ſtatute of 3 H. 3. cap. | 
14. for co ring wir depth of The Bag .it is not . . 
End h) that a. $ bench, 5 be er form than is 9. Ol 
limited by that act. M. 20 Fac. B Caftle's caſe- (). ew 
Now concerning the juſtices o 1 5 king's benck 
Op hey are in their perſons co Non of the peace. © | 
a gr. England Finn any other commiſſion ; and 
any of them may iflue out their warrants for apprehending 
of a dale, or for ſurety of the peace in any county 
1 of England, namely, to «ppreviend and bring bla before 


fe) Thus it wa done in Abs a. before mentioned, . 


"a N 
I » 


. : 
© 9 A — a 


e AN: that is in che king's bench, chance 


. wt Syn eb vently and harurally : 


2 * 9 _ e i a 
— y = 2 4 - 
= : #5 +7 i 
4 5 
- 


TY — * 


Aer price 3 he county where he ng al 
and this warrant is directed under their hand and 
Aheriffs, conſtables, and other officers. Each Jud 
tllat court: bath a pt attend! being a deputy 
3 * dee e mare = 
cid] ſervice z; "an chief ju er any one 
s bf that . A —. of of that court 
9 4 8 end an po 
2 8 n to the cout, we 
| 4 ee egg I bring him before bun, and ſuch 
arreft js juſtifiable without any other warrant,” and with: | 
; 1 Lao marder 8 11 Cor. J. R. 2 Rob. Ar. Pi 
5 The les juſtice 5 the he King's bebeh i is 2 that Juſt 
45 ciarius bs 5 rip which was antiently in uſe; for that t. 
ci Wie Had, in elfeck, all the juriſdi&ion Boch ci- 


1 Ke Crt and 8 and might a and CRT 


Mage wt * in 3 
Rach, 2 ohe of the e thereof, that 


e e ee 


ie is true he 5 gently. called chief 31338 . 
1 becauſe lie prefides in ee | 


— ty in admin pr of juſtice; but it is a 
Saen that therefore ie is b Magmes Juſticia- 
8 he I's, which was in uſe be Rte che time of Hewy TI, 
ie is created by writ, and' => was but the _— < 


* ih: 
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| con tn Afr te be gt, nf 
denen of bis majeſly's deut. 
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CHING this PN OY EE 

the trial of e more cannot be ſaid Com. ch. 
8 it, than is widdy ſaid by my lord Cute, 4 N. 1 
70. P. C. cap. 45. 5. & ſequns „And becauſe 2 Hawk. 


it oth not concern - the uſual common proceedings F. C. 3.1. 
EE I hall difmis t. : 


Touching the ſecond, namely, the proceeding before 

the lord ſteward of the houſhold, &c: for t ons, and 

55 and manſlaughter, and larceny done within 0 
ace. 

5 Nis court is eſtabliſhed, and the method of proce ®; 
ing therein punctuall 1 delivered by the ſtatute of 33 l. 
8. cap. 12. which will not need much explanation, "only + 
1 theſe things are conliderable therein. 

I. As to their power of hearing and determining trea- 
- - , ſons in that court, it ſeems to be who! abrogated ahd 
 _ Tepealed by the ſtatute of 1 & 2 P. & M. cap. 10. 
„ Whereas by that aft, clergy is taken ra in cos 
| of, manſlaughter, felonious fangs of EO in the king; 
houſe of the value of twelve- ne ch A 
in reflored in theſe caſes by the iu of FE. 6. cdp 12 
the party be convict according to the ſtarure of 33 H. 8. 
3 Whereas breaking of the king's "Houſe was Intent 
to ſteal, is made felony by that ſtatute Without benefit of . 
_ clergy, that . of the king's houſe i WY become no 
felony by the ſtatute of 1 E. 6. cap. 12. and 1 Mar. cap. 
1. tho he be 5 85 the of the Marſbat-. 
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4 The offenſe of felonious ſtealing W 
85 % \ of the value of twelve-pence, or braking th the he king ouſe 
| FF : WT. do ſteal the King's goods, is limited ee 


tried before the ſteward of the alſea, and a 

_ affociated to him y the ſtatute, but not before the lord 

„ i 2 eee Weg 9 8 the houſhold, as 

. man ter or murder is ditected to he tried or deter- 
= - mined by that ſtatute, nor by the king's ſervants. 

. 2 that py the direction of that act the 

ng of the lord ſteward, or ſteward of the Mar- 


tis be a ſeſſion within the k uſe or 
E © where re ie ow ; commitredy — get 


1 intof $. palace'for that purpoſe, 
2 Vl. . edificcs, rd courts, gardens, orchards, 
„Preh wall, . bad yards, lennis.- plays, coct- 
„ , bewling-alleys, near 770 to amy 7 the houſes 
244-9 5 8 N aid, and being part of tbe ſame, or within 200 ſoot f 
ER 3 Fa outward gate, or gates of any of t | 
boxes above rebear ſed, commonly 2 fer amy Paſſage 0 out of, 
| "or fro ap of the houſes above rehearſed. | 
8 it is conſidęrable, whether as to this 
purpoſe, viz. for trial of felonies within the king's pa- 
Es F the extent of the king's palace of M bitęball limited, 
- __  - ..or rather extended p. 9 ito dre cap. 12. be no: 
 . . reſtrained; for by that ſtatute the new palace of }/bite- 
- ball, the old . of Weſtminſter, St. James e and 
the ſtreet leading from Charing-Groſs to the ſan 

of Weſtminſter, and all the houſes 125 e on 4 

| fides of the ſtreet. from the Croſs to We ſtmnſter-ball, 
between the water of Thames on. the eaſt and the park- 
wWoall on the weſt, and all the ſoil of the old palace are 


made parcel of the new palace. 
Upon this doubt I did adviſe 8 8 chat the lord ſteward , 
upon a late occaſion u ſhould not fit. in Ve. 


miner hall, but in babe, according to the reſtric- 

tion of the ſtatute of 33 H. 8. which was after the ſtature 

of 28 H. 8. and ſeems as to this purpoſe to reſtrain it; 
but this 4 was not ee 9 he PE A we. 
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PP CORONE, © % 
Altho this act erects a new kind of juriſdiction, and - 

tat without any commiſſion, yet it being an act in the 

1 it doth not exclude the juriſdiction of tho 
| 17 pur oa 

to hear and determine theſe offenſes, tho committed in | 
_ the king's palace, eſpecially that commiſſion of over and | 


terminer, which hath been uſually granted to de 


9 


1 


12 : 

"the act of 33 H. g. and adjud ee er 
And chew it is alſo 9 Wrot'sicaſe (c) 
And Swift's caſe (4), that as the commillioners of gaol. 
delivery and oyer and /erminer for the verge, have power 
to hear and determine felonies done in the King's palace, 

ſo the . King's bench or general commiſſioners of erer 

and ter miner or e de juſtices of peace for 
the county, have power to and determine any fe- 
lony committed within the v ſo that they have all 
à concurrent juriſdiction, namely, the lord ſteward, com- 
SR . miſſioners of oyer and terminer and gaol-delivery for the En 


_ (#/) c 45-6. (6) This is Go, Ru 53. l. ſel AN be (4) Did. 
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commiſſioners d terminer, gaol-del 
= p be SEE 88 


n 7 
4 = »& 4 7 2 F 8 
* 1 - . 


of 0 „ 
- ſpecial, 553 county. 
Special commiſſions are of ſeveral kinds. 1. Commiſ- 
* Gonz of: Sen and terminer for the verge. 2. 2 
done upan the ſea by the ſtatute of 28 H. 8. cap. 15. 
Cammiſſions for particular places, IN 
"ut Commiſſions to hear and —— f; 
; EY 


"verge, v 
an | 
1. That by virtue of that co 
inquire and determine felonic 
2. And ith 


iy on they have poy 
EDS done wit! 


are to 


| pon, — 0 to the 9. "ooh to th lord 
* r tho there is 
— eat ence, bur by the - .gpod, Hen of 


- theeonnty, wherein the 
it be committed in 9 — ol or TD 8 4 the 
r 3. Tho: the cammiſſion extend into ſeycral coun- 

namely, any that are within twelve miles of the 
inde we the Ng hall, yet they are to hold their ſeſſions 
in any _— within the verge,” and a precept * 


offenſe werd 


4 


” 
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HISTORIA a CORONA. 
== out of 


committed bebe re 4 7 
22 upon indictments taken before 
and therefore cannot proceed upon a coroner's == 


and to renjedy that i inconyenience, they have always, or 
at leaſt ſhould have in the ſame commiſſion, a'commiſſion 


_ 
7 
8 
. = 
- 
I * 


of gaol⸗ delivery; and by virtue of that part of their com- RES 
_ miſſion they may proceed upon the coroner's inqueſt ; vide 


* ſpecial commiſſion for the verge iſſue, which poſſibly 


commiſſion of eyer and ter miner in the county of AA. 
ſex iſſue after that, with notice to the commuſſioners 


Ferminer as to Migdleſex, but not as to the other caun- 
ties; and ſo for a general commiſſion Ar 
for this is not aided hy the ſtatute of 2 


rap. 18. for that preſeryes only 8 granted 


to ones god 4 boroughs; 6. And f converſe if ea 


commiſſion | TS and terminer, or delivery _—_ £ 


county iſſue, then afterwards a h 
the verge, notice: theroof, or ſeſſion by the cominiſ- 


I ſion for the verge determines the general commiſſion as t 


as is within the precinct af the 


1 the whe 


29 85. 


do not remember any ſeſſion ſince about 8 Car. ow 
the duſineſſes that fall within their 


well and effectually dif) diſpatched in the Es ue s bench, þ 5 


by general commiſſion of gaol- oyer and ter- 
= in- the — c at pre 04 quod vide 10 Cu. 


3. the caſe of the : Marſhalſea, 4 Co. Rep. Wrott 
Und 5 


3. 
caſe, and Holcroft's caſe there cited; only in- 
2 coroner of the verge is a neceſſary officer; de 


Entries 54. in A $ caſr. 5. It ſeems to me, that 
6 Fernie oo an and Hertford, if a gene- 


for the verge, it determines their commiſſion of tr = 


n Cotes Entries,” p. 
Tho commiſſions fer the rage have often iſſued, 1 


Bur che ori of the ſteward. and marſhal 
Wo Robart NN TT TIE 
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: | Har hach taken ĩt away, yet by diſuſi is in ef- 
ee and that; Cen enced by 
En ha me ee. commiſian or aud terminer, or in the 
N g's bench, ar e e. 


at —— juriſdiction of ſuch fe- 
PEE tho cmmittech chin the verge; vide Coke ſuper 
| 5 Jar u juper Cartas, rape go" 10 Ce. Rep- . caſe 


ea. | 
Act 21 he ſecond Miuſ'of-ſperia)-commiſiion of Her and 
ren. am is, that uch is funded upon the ſtatute of 
n ee d. ce een . your . or in * 
: mes below the Bridges. 2 | 
hall not enter into e ede 
#aFs juriſdiction, but down-briefly ſome obſer- 
_ * . vations in relation to capital offenſes, e e 1. 1 
1 — Jt WOE 
t A. to criminal cauſes, that are ö 
5 Felonies, Ge. there is a threefold juri e 7 
8 Fs Me adntiral and Cour of admiralty... ow 35 
s primnize and . acid this was | 
dee treaſons, felonies, or piracies done upon the high ſea, 
Which was ſometimes before the admiral, or his lieu. 
__ _  _enant as ſuch without relation to any other commiſſion 3 
Ad ſometimes by ſpecial commiſſion under the great ſeal, 
| _ - even. whether there was an admiral in bein or no. 
he rule of their proceeding was — legem mari- 
5 inan, their trial by proofs; and therefore, though they 
Aid proceed oftentimes to ſentence of death, and execut- 
dect, Fer in as much as the proceeding was according to 
I "the A of the civil andem ine, ws, rage -not ure 


8 Tho their zurildiion was of thin > 5 
7 e on in any-place 


And altho at this day it is commonly FRI that 
ahe-courrs of the common law have no juriſdiction of fe- 
bonies committed upon the high ſea, yet moſt certainly | 
? tlie king's bench had uſually ara of felonies and 
reaſhns done upon the narrow ſeas, tho out of. the bodies 
0 unties, and it was FRY: and tried 1 men of the . 

| 1 Ws | - @hacent. | 
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Asdjacent counties. T. 18 F. 2. Rot 18. Rer. Glouc. if 


Some. M. 26 E. 3. Rot. 51. Nerfolt & 
Rage. Rot. gr ra T.8E. 2. ibi 
184E: 2. Fes 15. M. 1g E. 


'S a Rot. 3 


8. Rot. 22. Line. M. 2 E. 
Coron. 3 LOS. 


"1 
8 k 


- bs c 
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to mari, inter Le Ras ſancti Mar- 
, K Odyern' de bonis & mer - 

cimoniis, Ke.” The 4 
Vas returned into 


writ iſſued to the ſheriffof . 


Sire to attach the faid perſons, and 
bring coram ſeipſo 

niayor of Brifo! & audit4 querels, to 
do juſtice to the merchants, ** ſu- 
ßer recuperatione bonorum ſe- 
„ cundum legem x 4 — 4 & 
5 +pibilominus malefactores, 

46 J ictos in priſona -ſalys nd 
4 Ficere,”” fill they ſhould be de- 
ivered by.courſe of law. The ſhe- 
riff neglecting to execute eſſectually 
What was injoined him by the ſaid 
writ, a ſecond writ was 8 
e gend & Feen Mie 

omnia di 
4 a faceret, &c, N 
terwards procgſius tot ius negotii 
didi was brought coram A 
which it appears, that one "Clement ' 
- Turtle been impleaded before 
the ſaid mayor, by maſter of the 

Hip, Ge.“ Qudd babuit ad par- 
tem ſuam de 
4 uilentiam 25, Injuſts, &c. Et hoc 
2 parati ſunt'verificare per 14 

4 tores & marinarios ville 
dr, | Turtle ene 7 

and was acquitte a 
E ene We 
ex n the lame 
who had before been in» 


Fre, Sx I. 


nis deprædatis ad 


' merchant came into chancery, add 


Fe. 


34 E. 1. corom 


2. * 17 Rer. T. * 
er ce 72 
he =o 


thereupon A. 
ſheriff to bling 2 . l 
cungus, 8 to Ander for 

c. 


_ 36 F. 3. „ 207 
facra implcadeh e 8 
1 i fer llden, hot = 


Bic, and plundering the ſhip, 
in mari predifo reliquerunt in 
ratam, per quod navi: g 
riit omnzze; and recover d 369 
againſt them, for the damages ſuf: 
ene: | 
rin 8 i. Not. e 
. Norfolk, Several merchants of Lin- 
 coly put on board a ſhip wool 
other commodities for Brabant, 
the value of 8961. 10% The Thip 
its paſſage IN In a ho 


- Zealand, "and pre 

dered e ft 
"Jets of the eat qr bythe 
faction had wy denianded 5 the 
earl for this depredation in vain; and 


. thereupon, at the ſuit of the fait | 
- merchants of Lincoln, a writ was di- © 


rected to the bajliffs of Lynn to ſeize 
F 2 Sc: of the 8 


N them till 
n 525 


received ſa- 

tisfaction, or fa 
de taken therein. this writ" the 
_ bailiffi returned, oy the Haizan/t 
* had nulla bona mfra bad. 
Bam ſuam : upon this_a Lincob» 


' alledged, that ſeizure "had been 
r s to the value feen u. 
171. b 

had redelixered tothe Hainawt mer- 
"chants without warrant, and there- 


upon a ſecond 4 * iſſued to the 
bailiffs, ordering them 


to 
* 


Rot. 111. M. 


8 25 


the ſaid bailifs, which they 


- * 


eren, * n 


= 
. 


e 
heir lols, or, 
abi! 


incols 
. FOE Tour 954, eee 
| this depretation ; 70). bf which 
s allotted to Walt ft. 
ſatisfaction 


. loſs; 


virtue Me ih Wer 


mate if 


: reſs 
= © Res — 2 
"66 Ki 
. 2 babeat eds coram rege ad 


endum prefatis 


* we d 
e 
brin A 
the * 


- 


%. 


ane df". 


naverunt, &c, "Fe 


on ge 


N \ 


. 


e e- 


* r e . 


7 tentes, felonleꝰ interfecerunt.“ 


bench, and thereupon the ſaid 3 
lam aud Robert were brought. © 
95 ram Rege apud Ay 


Se cul was enda- 
the cuſtom due to 
chandiſe, fore the juſtices of a 


concurtent juriſdiction. with the 
1 „ 


r ſe partifi 
ence of 78 
85 "Rot. 18. 1 i 
were brought iran Rege by 
ſheriff of Northumberland ; 


ich 8 T9 


the 8 


they were” impleaded 
of th 
2225 Ay 


ey for having 
N Ft dicwnt quod ni 
ty Kc. Et ge. hoc ponunt 
2 Upon which the 
s attorney 1 Moe with 
batt the court 1 5 them de 
# , 
Wa” * ＋ Rs 2400 Einceln. 


| e a . 
8 had deen indicted, 
40 — vicetomite & e 


aftodibus - 


in conũtatu . — 


8 
— ſus pat 5 boreales, & in alto mart 
Nedaverunt, & demerſerunt 
0 batellas piſcatorum, & ex 
22 in prædictis batellis. an 


indiQinents were ſent into'the 


ad” 
« ſhopdengura Kc. But it 
that both of them bad en 
the ſaid indietments be- 


/ oln, and Bakers 0 
5 eſt qu 
Willichnxs cant inde pr 
. 27 F. J. Net. 39» Rex. 
. Henry Pickard, coroner of 


n * 


— 
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feas or coaſt, though ie vere high le becauſe within the 

7 king's $ realm of England. | 4 
Nis fe Wadi i the king's bench, (6 in this eaſe 

jal commiſſions to hear and determine offenſes upon 


e eee common ble pete 


Bur label a general commiſſion of ojer nd Wr 
a felonler Aifra-romitatum, Ec. did not extend to miſce- 
meanors upon the ſea-coaſt, une n thoſe crits and 
2 and arms of the ſea, that ere within the body of 
an 
So 3 in theſe caſes of Rubber er treaſoti com 
mirted upon the ſea-coaſt in the narrow ſeas, 'thie ki 
bench or ſpecial commiſſions of vyer and termine. | 
legem & conſurtudinem regni Anglia, Had a concurrent J a 
rifdiction 25 the court of admiralty. | 
But this juriſdiction of the conitrion lw courts hi caſes 
of felonies and treaſons, and other erimes committed u 
| or the ſea-coaſt, was interrupted A Tpecial order —— 
ing and bis council, Clauſ. 35 E. 3. m. 28. dorſo, and 
er ſedrat chat ifſued ſhort! 7 0d fn 0 E 
2 Ih 8 obſerved, that the rp bench, or courts 
the eibitibn law have proceeded criminally ly in caſes of = 
crimes of this nature committed upon the high ſea. © 
'Bur if any felony or treaſon was committed within-any 
cixtk or arm of the ſea, Which was within the body of a 
county, the' courts of the common law only had Jurif 


not WET as nr 


| perſons, 'who confeſſed — by = nihil dicunt. 1d& confi. 

| | they had feloniouſly entered a ſhip 4 eſt,\ quod trahaotur, & 

A | thrown th — 1 ur, As to tw others, 
quia curia nondum adviſatur de 


. endo ad um fu 
2 — 
marſhal, and afterwards removed to 


- Newgate by the kin writ, being 
8 | appealed, © comm Vie" & Caron? | 

geyt two women, and flung them | 
| 3 . 5 


4 fl 
d criminals 
SS coram Re ©, 
* why 


ad. - N 1 72 1 
—_ * - l Ls * 
- 


strona . . 


Gen in ach caſes, and che admiral. had no juriſdiction 
$a at the common law in ſuch caſes. | n 
And chos fat touching the 5 riſdiction 1 
3255 or maritime court. at common law. 171 
2 Dat by theſtatine of 15 m cp. 3 Zet the death of | 
4 man, or maihem in gre ar ſhi ng in the main 
ſtream of great eee A dae ter J is che e. 
| cone at dl he une) nigh 6th fa a. 


3 5 firſt Ca 5 | jurifdidtion in 25 5 der or 
1 1 boy of the coun, "which o y extends 
a man and-maiher.. 
this is not chute of the courts * 
and therefore the king's bench, or the ge- 
eral commiſſion of ger and termincr to hear and deter- 
mine feen et, in the county, have herein a concur- 


rent juriſdiction with the court of admir 
8 as. well the coroner of e ee of the ad- 


8 miral, may take 3 h ſuch deaths happen- 
e name aged hy Gate HE 
| ch che firft „E. 2. Coron. 309. 
209 theſe are obſe I. That it extends 
=_— 0 ri T namely, that 
a and bear great ſhips. 2. Ic ſeems: to ex F 
tend only to ſuch. gp as ha 15 5 2 in thoſe great ſhips, 
not in {mall veſſels y that ſtatute. Wor Juxiſ. 
diction is anne ted o SAR of admiralty, and conſe- 
1 quently they may p proceed therein by proofs, according 
- "to the covtle of hs” marine law, and hold their ſeffion = 
E * they e, tho they did often, even before” the 
__ Katie of 2 H. 8. proceed by -commiſſion under the 
8 gen, Ba "by inquiſition. . 
EE ene: cap. . 
in criminal cauſes is ſettled in a different me- 
f 2 in which theſe things are obſerveable, viz. 1. The 
| — to Which it 9 treaſons,” felonies, robberies, oy 
and confederacies. here committed, 1 
in and upon the ſea, or in amy * haven, creet, river, — 
Place, where the e, hath, or pretends to kuve power, 
 euthority, or juriſdittion: this ſcers to me to extend to 
R che e W 


* RN” : | 
* # =. * 25 L L F £ , c A A oP; 01 * 0 22 E Lt. . A VE ” > 
4 2 5 . 
: 


to - 


Ws 


p : 


| art bridges; anf ald ig 2 8 
where, nh ſea 125 5 


4 5 10 wy TIC 


a * 3 
N * I 
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rent MAGI#ORUM benen, 


SO is 
2 2 ho words ,(oreiend 


c Cai oy — 9 


* af - 
575 


45 bo TY dads mos wo —_——y - | : 
| 2 da - cal | * 28 
"> 1 he By TUE F 6. 


N 15 8 Vers may be pri by the admiral e 


rr en N 1 
—Z gh i 


— 


8 Bucks. . we e beſides ede Ae Ty 


ende pL AELTORUM CORONS: 
tg dhe marine ot civihlex. 10. An nder voon this 
* 0 545 orruption.gf. blood, . * 
"I hus. 7 o this commilſion; ; only Liber 
touching Piracy pda the ſea. at 25 day, it 
ta 8 7 m ax hath. no concurent i 
mitte 0 


n 45. accelary be at land o 
fea, 96, cogimilli 
it, becauſe Gone at land, a 


9 % 


n this ſtatu 


5 e 


2 8 the ju 1 EY 
+ I's cas 


_ -” 1 9 25 Or. 1 e up 8 
5 oy e aw how ſands, I, 1s not dev | 
rhe com BY yr courts, 1 5 upon this Nate 
al [ Bur if a Tony be commi In a payig PRE g arm Ko 
riſe Jea; the common law hath 3 concurrent Ea 


„ 


a K. 8. which 1 only to trea - 
| and, confe EraCics, the Te is, A0 d for, 
Years laſt f thete/hath. bowl inthe. 


Pets com 100 " mon law commiſſion of 99 and; 
3 "Wild! Sami, of the pea > and gaol- 
E Ul 6ffenſes ain any Ws [uber mar. 


penal Tas Jop 
Oey 
7 el ab 


n Maris . dee is ver ” G 4 
4 c. ſecindum 2 . * 
| &' curie "Gtmir alitatis, and. lic the county 37 | 
ſeſßon and inquiry. This, may. be een ak, . 
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* D mer as lies Within the. body. of aby.. 
| e * e of the, * 
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+ 8 and oyer and ſerminer, and conſequemix 


Plain commiſp ons at common law, and their end 
. ought to be within the county 'wheze the fact — 


15 3 becauſe it i buf e daa n 


| at common law. 125 S 
\ The caſe of Lag was thus 55 | 3 = 
5 mee Se 23 . 


5 ak and oyer and termine for 

Ta directed to baron Chute and oE ee 
dt this ſeſſion Ambroſe Lag and. — were inen 
of the murder of Ptacoct, ſuppoſing the ſtrake 


| he ea ny 


B ven 5 Auguſt 22 Eliz. and the death 6 Auguf 22 Ele  - 

=. both. ſuppoſed to. be as In commitark Edora- N 

us | % intents 1 55 into the king's bench. fu "DR 
f Mutü following, an appearing in £ . 

hes yas thereupon arraigned; he pleaded that the 3 

Ko ere Richard was ſtricken. and after died, was called . 

. Þ-/angs, and that it is and at the time, of; the a 

Yf 9 continus poſtea fuit lo . 

— 15 ni 12 757 2 e fred, i, - 

* gorths de Scarhorough, and that in that £ or 

or. the e F quam. poſtta l. 

| 5. protendebant  babere  juriſdiftionem ; then ſhewa > 


wm: . 
Sb 


the, trers patents f e and fer miner to baron Chute ank 
. within the LOTS Tork, &, according to the: 
uſual form, which was — 10 baron Chute and thei Is +: 

18 Fg. 3 TIN 00475 "OA 


* . 


"a7 


0, Feb. 22 Elk. n {EN 72 
4 the e = 7201 H. 1 e the. commiſſion. of R 3 
ber . Aelivery;, er .and-/trminer, and the peace, ut” ru, 

2 iſſued dg the carl of Lingoln, lord admiral, and 5 8 


ES 


% 5470 a0quire,. hear ang determine, and deliver the gal 3 


5 8 
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the like; for as a general commiſſion may be to hear 


and devermine all-uffenſes, fo ir may Bt for particular. 


_ offenſes. 


V. Special commiſſions to have and not to determine 
. offenſes.: Tho by force of ſome particular ſtatutes ſuch 
commiſſions of inquiry may iſſue, as upon the ſtature o 


23 H. 6. cap. 10. of ſheriffs and ſome others, yet regu. 
larly as to matters of miſdemeanor, eſpetially ſuch as 1 
capital, as felony or treaſon; no ſuch commĩſſion of ind 

quiry only is warrantable : Vr. * 12. CN. Rep. 


P. 31. 
Regularly in all commiſſions ad audiendam & ter ninundum 


the 2 ought to proceed upon indictments 


before themſelves; t quo rs. 
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treaſ0n; that, where an indictment is taken before juſtices Ba 
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"IE 


great Ga, here their pre; xy are void. 42. 
Az. 12. 
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the former commiſſioners de admittends in ſocictatem; and 
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"And ſo & conver commiſſion of qyer and ES 
terminer, gaol- delivery, =. —.— iſſue for a particular 
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o of aſſociation, writ of admittance, - ©* ment, or proc very e * 
« writ of '# non omnes, writ of aſſiſt» te nor any commi of- del 
© ance, or commiltion of the peace | « or review for any matters fee 
% ſhall be deterthin'& by the deiniſe - © fiaſtical, teſtamentary, or mari- 


« of any king or queen of this realm, , © „ time, or any thereupon 
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es of this'vide cap. prox.” 
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emu i not repealed by a ſubſequent commiſſion of 
aol delivery or the peace. nor e converſo, for they are of. 
| 2 natures, 3 Mar. B. Comm Nen 24, 

Theſe things . are common to all. j zu- 
diciary commiſſions ;* theſe that follow, more particu- 
"= Concern general commiſſions of oo and terminer. 

1. Regularly upon the commiſſion of cher and term 275 
there ſhould iſſue a precept ta the e heriff in the name © 
three commiſſioners at leaſt, whereof one of the — 
and under their particular ſeals, bearing date fifteen days ar. 
"FF before . — 0 "Orr ſheriff to 1 * - 
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day, they” all Rand. 1 This It is in u elt, where there 


- hs 1 for the doe ebene. another for the town of Bury, and they 
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cCcConſtitute their own juſtices of gagl- delivery in n 
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fore they cannot proceed upon the; coroner's inqueſt, or 
But this ws rule: bath two enceptions. 1. That it is only 


; - intended of a general. commiſſion of oyer and temùur, for. , 
| as bath been ſnewn there may be 


to determinę a treaſon or felony taken ore other com- 


em Leiceſter; nay. or the coroner: or juſtices-of the 
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peace. -.23 That it doth- not extend to an inquiſition 
taken before other commiſſioners of oper and terminer ; for 
it:js, and always hath been che conſtant; practice to take 
indictments before commiſſioners of cer and terminer, as: 


for highways, barretry, forgery, perjuty, c. and to 


try them before other commiſſioners of euer and ter miuer 
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at anothet ſubſequent ſeſſions; and if there were any 5 
doubt of that at common law, yet the flatute of 1 E. 6. 
cap. 7. hath, ſeſtled it, . „ That no praceſi or uit 


made before the juſtices of afſiſe; gaol. delivery, per 


4 and ter miner, juſtices of peace, or any the king's dem- 
& miſſioners, ſhall be in any ways diſcontinued by 
« waking or publiſhing any new commiſſion or aſſocia- 


tion, or by altering the names af the juſtices; but the 


new jyſticeg of aſſiſe, gaol · delivery and the peace, or 
other commiſſſopers may proceed in every behalf, as 
if the ald commiſſiqns, Juſtices and. commiſſioners had 
© {till remained and confinued/not altered.” ' 
And this gives power to the juſtices e ee ' 
her, Sc. to proceed. upon indictments taken by former 
juſtices of cyer and termener, ea: ve wager) 
felony, as other miſdemeanors. - I 
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alis corum deliporatiopem tangeu' Sen. Is 
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- This s nat unlike the ſummons of che Heri formerly, 


— unlike the ſummons of the iſeſſions of the = | 


vide Crampron de Pace, p. 232. 4. which is in 
. ng's name, and ſſo may this, with the Tefte of the 
chief juſtice : Or it denis it may be in che name of the 
juſkiecsfofiggol-delivery:and under their ſenl ; mide fist 
in Haefs caſe, Co: Eutriet 55- by the juſtices of gaol+ 
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Corine 44. Y 

8. Bur Abo this folemnity A fnnmons:af, the aol. 
delivery may des and ſhouſd de uſed, yet they may 
command the ſheriff ore teuns, to return a pannel without 


| by Cos 5 e in caſe of 


Her and ferme, ) the reaſon is given, be- 
eauſe there is à general command to the ſheriff by the 


ſummons of the gaol- delivery to return twenty- four to 
"Gs L eheagl ts "go n 405. Se 


2 168. Ip * 
6. They by proclamation perſons impri- 
ſoned, hey may deliver indidiment is preferred, or an in- 


—_— preferred and ignorames found, which is ſaid 


a done butt of gr ans tri, 4 apr 
2 R. 3. Vun 8 
7. . They f y take indictmenta er 


duch priſonere as art in gaol; this hath been accordingly 


reſolved and is the conſtant practice, and ſo may juſtices 
of yer and terminer : So that when. the — — 
both have a concurrent juriſdiction. 4 Co. Init. cap. 30. 
p. 168 & 169: — ly it was reſolved — 
of Apharry and "Morgan, ' Pi 29 Hl. there cited. And 
therefore the caſe of 3 Mar. B. Commiſſion 24. and Paſcb. 
Elz. B. R. Pur ſell's caſe,” Croke; 'n. 10. p. 479. where- 
5 it is faid, that lice of gaol-delivery cannot-take an 
indictment, unleſs they be alſo juſtices of peace, and 
then they may take an indictment as juſtices of peace, 
and try him as juſtices of gaol · delivery, is to be intended, 
where the offender is at large and out of priſon, for if 


* He be in priſon, the indictment againſt him may be taken 
before them as juſtices of gaol. delivery, or asJuſtices of 


and. terminer, or of the peace. 2 
8. And therefore juſtices: of over. and terminer, gal- 
er Gor and of the peace may make up their record by 


all three of the powers; and if it be good by one com- 


# 


miſſion or by the other, it is ang and not erroneous, 
and the beſt ſhall be taken Janis 7. 2.6 


na B. * 24. OG * Courts 1 
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HISTORIA PLACITQRUM CORONE. 
9. If a perſon be let to bail, yet he is in law in 


. priſon, and his bail are his keepers, and therefore the 


juſtices of gaol-delivery may take an indictment againſt 
him, as well as if he were actually in gaol ; but he that 
is let to mainpriſe is not in cuſtody, 21 H, 7, 33. 4. 9 E. 
4. 2. 4; 39 H. 6. 27. b. in the one caſe the entry is ali- 
tur in lala, in the other deliberatur per manucaptionem. 


gment,upon them, as well as commiſſioners of oyer and 
terniner againſt. the opinion delivered H. 15 Fac. B. R. 
Bumpſted's-cale., _ e n 


J 


Inftit. p. 169. & Libros ibi, and it is conſtant experience. 


11. By the ſtatute of 1 E. 6. cap. 7. the ſubſequent 


commiſſioners of gaol-delivery have power to give judg- 
ment upon «. perſon reprieved after convici ion, and altho 


it be made a-quere, Ny. 205. 4. whether they may as well 


award execution upon a judginent given by the former 
commiſſioners of gaol. Fa Ec. yet it ſeems to be 


| without queſtion they may. 1. Upon the very common 


law, if a perſon be indicted and outlawed for felony be- 


fore juſtices of peace, yet if he be in priſon, the juſtices of 


gaol-delivery have power to award execution 


outlawry, for they are conſtituted ad gaolam 
15 H. 7. 5.6. agreed; and certainly, if there had been any 


doubt of that, the ſtatute of 1 E. 6. would have made as 
ſpecial a proviſion. for awarding execution upon a judg- 


ment given by former commiſſioners, as for giving judg- 
ment upon a conviction before them. 2. But 7h here 
were any doubt thereof at common law, yet the ſtatute of 
1 E. 6. cap. 7. hath ſufficiently enabled them thereunto 
by the laſt clauſe. thereof, viz. that notwithſtanding the 


altering of the commiſſions of aſſiſe, cer and terminer, 
gaol-delivery, or the peace, tbe new jnftices may proceed in 


bebalf, as if the old commiſſions or commiſſioners had con- 


12. They may receive appeals by bill againſt any per- | 


mn - 
ſon being in gaol. 
IO VISIT M14; $4.444 1444 24 $0 . elne 
- a / F 
| * | C2 | 13. They 
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10. They may take an indictment againſt perſons for 
high a, if they be in gaol, e try and give 


This appears by the ſtatute of 1 E. 6. cap. 7. vide 466. | 


Aland, 
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on the ſtature of 7 H. . cap. l. Which -aks only 
5a {tices 5 the coun N e Kher the commi oners "or, 
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reform. all pannels feturned before them, by putti 
oy. and e in names of perſons, which. ney 
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priſoner challenge twenty Nebra , as he m 
hat there be not 1 e of | he panne), 
40 he a T; ales granted by 855 returnable as the ke 
Fequires ; vet before Joltices of gaol delivery the priſdder 
gets no time by it, 15 Fr Gheriff by the command of 


Juſtices of Whic ch expedites all n buſi 4 
neſs e them. e. ad ped 


17. By the ktatute of 9 E. 3 ;. The vo nted 


1 them, « determined are 10 be 10 755 to the treaſuter and 
| dae of the Exchequer a t M hacknas yearly. _ 


A 8. By hk b ww} of 34 H. 5. cap. he Clerks of 
; n, cler Aſſiſe, and cleiks of the peace are to 
certify 225 the king's bench the Hannes of all fone out- 

lawed, attainted, & e and upon let Koc dhe 
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_ HISTORIA PLACIFORUM CORONA; 
_— "attain; or convict, to the juſtices, gaol-. 
19. Juſtices of gaol-delivery may ſend priſoners by Ha- 
| heas Corpus to the ſheriff of another county, and a precept 
to the-ſheriff of that other county to receive them, namely, 
for a felony committed in that county, tho that county be 
out of the circuit of the juſtice. that ſends them; and tho 
I once knew it ſerupled, yet I think the law is clear in it; 
vide 1 U 2 P. & A. cap. 13. in fue; for of neceſſity the 
Juſtices of gaol-· delivery have in ſome caſes power, out of 
the - precincts of their county or circuits as when an ap- 


praver appeals a perſon in a foreign county, and this is 


certified, as it ought, to the juſtices of gaol-delivery, 
where the approver is, the juſtices of gaol-delivery may 


make out ptoceſa of capias, and it ſeems alſo of ex gent 


| againſt the appellee, and yet he is neither in gaol nor in 
the ſame county. 29 E. 3. 42. 6. Corone 42. 


But upon an inquiſition before the coroner returned 


before juſtices of gaol-delivery they cannot make proceſs 


of outlawry: vide fetitionem ind? in parkamenta, 29 E. 3. 
n. 22. ſed non ablinuit; but the anſwer was only, Seit 
F auncient ley ſur ceo uſe. | 16238) Ya, ao3ifits; 
20 A. and B. are indicted before the juſtices of peace 
of Middleſex, and according to the ſtatute of 4 E. 3 cap. r, 


the indictment is delivered over to the juſtices of the gaol- 


delivery of Newgate: A. appears and is tried and acquitted, 
B appears not. 1. The juſtices of peace cannot make 


out proceſs againſt B. becauſe the record is no: before 
them. 2. The juſtices of gaol · delivery cannot make oui 


proceſs returnable before the juſtices of the peace, becaule 
another court. 3. By ſome opinions the juſtices of gaol- 
delivery may make out proceis to the outlawry returnable 
at the next ſeſſions of gavl-deliyery ; but others though 


they had no ſuch power, for their commiſſion is to de liver 


the gaol, and not to iſſue proceſs againſt them that are out 
of gaol, neither can they proceed to the outlawry befare 
themſelves, as commiſſioners of erer and termine, becauſę 
the indictment was taken before other. jj ſtices, v. of the 
peace: It was thrrefore held the entire record. muſt be 
| e 1cmoved 
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ASTORIA PUACITORUM SOON. 


rẽmoved into the king's bench by certiorari, and from 
_ thefice proceſs of outlawry may go r T. 11 Car. 
Ee, W 


B. R. 2 — 5 8 Stories - rho in this caſe was 
oũutlawed before the juſtices of peace, and the outlawry 
hi * fore ſed. 153 8 2 : f a ; . 


21. By the ſtatute of 26 H. 8. cep. 6. The juſtices of 
- pat and gaol-delivery in the counties adjacent to Wales, 


ve power to hear and determine ITE; waſn- 

ing, or clipping of coin, murder, burnings of houſes, 

manſlaughter, robbery, burglary, rapes, and other felo- 
nies, and the acceſſaries thereof committed in Wales, or 
any lordſhip marcher, &c. as if committed in the ſame 
adjacent county: This is repealed as to treaſons by the 
ſtatute of 1 C 2 P. & M. cap. 10. but ſtands in force as 
to other felonies. 1 85 74 137 FI N . | 
"24. By che ſtatute of 27 H. 8. cap; 24. The power of 


- making juſfices of re, of aſſiſe, gaol- delivery, and of the 


ace in counties palatine and franchiſes is reſumed, and 
the ſame are to be made by letters patent under the great 


ſeal of England. 


But they ſhall hold their ſeſſions only within ſuck fran- 
chiſes and liberties, and in none other places, as the 
juſtices of the ſaid liberties lately have commonly uſed 


Within the ſaid liberties; and that no perſon within the 


faid liberties be compellible by authority of this act to 


appear out of the ſame before other juſtices of aſſiſe, gaol- 
delivery, or of the peace, than thoſe named by the kin 


to fit within the ſaid liberties, 


By this ſtatute, 1. Theſe juſtices Geting within exempt ; 
. franchiſes or counties palatine are now the king's courts 


and the king's Juſtices, and therefore a certiorari iſſuing 


out of the king's bench to theſe juſtices ſittting in Durbam 


or the c:que ports, ought to be obeyed, as by other juſtices 


dut of franchiſes. + 2. That yet where franchiſes of this 


nature were antiently granted to abbots to make juſtices 


of gaol delivery to fit within franchiſes, as for inſtance, 


in the franchiſe of &. Edmunds: Bury, there is a ſpecial 
commiſſion of gaol.delivery for that franchiſg. 3. That 


this reſtriction of ſitiing within the franchiſe extends not 
to the commilſion of cer and fer miner, for that extends 


un 


x 


_ HISTORIA PLACITORUM CORONZ: „„ 


la imſra libertates, qudm-extra, and therefore may ſit out 
of a franchiſe, and determine miſdemeanors. within the 
franchiſe : And-this I did once in a ſeſſion in the county 
of Suffolk, which by reaſon of ſickneſs at that time, could 
not be held in Bury, viz. | kept the ſeſſion for the whole 
| county by virtue of the commiſſion of cer and terminer. 
22 his — extends 2 to cities and boroughs, 


ially particular proviſion 
| out iſhops "of 5. b — — 
22 only — their franchiſe. 
the ſtatute of 6 R. 2. cap. 5. they are to hold 
weil 22 in the principal towns, where the county - 
— — is held 3 but this is but directive not coercive; for 
25 5 may, and uſyally have 3 wn ow 
gag in * Pon | 


1 N - 


vey had rol FI Sf ——_ SR” Try 


nA VI. 


Tue te por of infics of as n rn 
* with relation {0 fang. 


T* ſcled 1 LES aj privy was by the az 

ſtatute of 27 K. 1. de finibus, cap. 3. ; = 

By the — ... made of that ſtatute, if a man be 2555 | 
indicted in the country, and that indictment removed by + — | 

| certiorari, and the body of the priſoner by habeas corpus in- 2 | 

to the king's bench, and there he pleads not „after Ante. 

that RIS and before the ſtatute NH 8 8. cap. 6. the N rue. 

tranſcript of the record might be ſent down by xy privs to 

try that iſſue. 22 E. 4. 19. 5g Mar. B. Coron. 23 1. Sta- 

tute 42 E. 3. cap. 11. 4 Co. Rep. 43. b. Bibith's caſe. 

And the like may be done in an appeal, 21 H. 7. 34. 4. 

2& 2 P. & M. Read's caſe, 7 120. 4. Raſt, Intries in 


title 2 totum, 8 H. 5. 6 . 463. 
C4 Upon 
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| 7H of nil prius have 
determining indictments of felony without a ee com- 
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HISTORIA VA OWUME CONUN E/ 
Upon ene festete df 27 E. fc. 3. ea cor 
touching their power in Caſes" of felony i Some have 
thou; Shar virtue of thoſe: fiatutes they had origi- 
nanny a power t heir and determine felonies withbut any 

other co mD tho'ws to treaſdtr eoheerning cvin upon 
the ſtatute of 3 H. p y de is expreſy directed, that 


hey Mall have u cbmmiſſlen fur hie hearing and deter. 
mining that offene; thus Sramf. Lib. II. cup. 9 f-87 = | 


8. Again, others use thought, that they 

5 ſdeh original. power - without a ſpecial cortimifion 
etabting them eb hear and determine felonies originally, 
but thut coemmimon, as it ems by che ſtatutb of 2) E. 1: 


Hi is called 4 un, but 15 In truth nd other than a 


commiſſion, for all aſſociations are cummiſſſons;; and then 
tlie naming of them juſtices of uf prius is nothing elſe 
but the 2 thoſe perſons, to whom commiſ- 
Hons of paol-delivery Rall be dtrected, and ſo they are 
no other but juſtices of gaol · deliver. 

Others have 7 and that truly, that the juſtices 


* 


any briginal power of hearing and 


miſſion far that purpoſe, but that by virtue of the acts o 
27 E. 1. and + FE ihe KR wer to 3 
ſuch felonies only, 2s are ſent down to trial before them; 
as they have power by the ſtatute of Veſm 2. (a) to give 
judgment in aſſites of darrein preſentment and quare impedit, 
where an ive i brought down to trial before them, tha 


-.- - .- they have no poyer originally to Hold plea in a quare im- 


Shih, © 


. e that this was the meaning of the ſtarute of 14 H. 6. 
1 2 1. and tho it ſpeaſts of all caſes of felony and of trea- 


Voexe xt iſſue and brought down before them to be tried 


M1, yet it is intended önly of Tuch felontes or treaſons as 


by ß prigs, appears in this, that as to thoſe points of 
treaſon, which were ehasted by 3 H. 5: can 7: it is ex- 
preſly enacted by that ſtatute, that they ſhall have com- 
miſffions to hear and determine them, and ſo as to thoſe 


w der led nor the aid of a new ſtatute to Enable ir, 


* 


th « 


{61 g. 30. sfe der nbi uf 
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Now as to the uſage thereupon. 

1. Incaſe of appeals. If iſſue be joined PIR 
by ni pris to be tried, antiently indeed they did not pro- 
ceed to e e e bur if the 722 were acquitted, 
they did by the fume jury inqui Of the damages. 
2. Of the ſufficiency of yi plaintiff. 3. Of the abetters z 
and this rn returned into the king's 3 
7. 6. G8 gment and execution were made, 

= 463. yea and 2nd by Pecfes, 22 E. 4. 19. . fe 
Sari were nonſuit at the , privs, the juſtices of nj 
pric ſhould only record it, and remit the record into the 


., 


ing's bench, and not arraign the priſoner at the king: 


ſuit. 


Bat the later practice and authority is otherwiſe, iz. 
That they may not only inquire of the abetters;/but/alſo 


apainſt them; and if the plaintiff be non- 
1 


ee cf e eee 
P 


ſtruction of the ſtatute of 14 H. 6. cap. 1. for the ſtatute 


of m. 2. rap. 12. (b) extends eam 


cidlly of arraigning the priſoner upon a nonſuit- 


it, may arraign the priſoner at the king s ſuit, and gie | 
5 ment and make execution. N. ra. Reed's caſe, 
ſo if he be convict of manſlaughter upom an appeal, 


2. As to an indictment of felony or treaſon — 75 


out of the county by certiorari, and, the party 
* — is ſent down 3 
Prius may upon that — p to tri 
2 afid execution, as _ were — 
gaol · deſſvery by virtue of the ſtatute 
But if there were any queſtion upon that ſtatute, yet 
the ſtatute of 6 H. 8. cup 6. which extends to all juſticeg 


the peace, enables the court of king 
them the very record itſelf, and by ſpecial writ or man- 
date to command them to proceed to trial and judgment 
upon ſuch iſſue joined; as they may command the juſtices, 
before whom the indictment was taken, to proceed tq 


Joined. 


WI 


(+) a Co, Init. $Bq, \ 
CHAP 


* 


ang commiſſioners as well as thoſe of gaol- delivery and of 
5 bench to fend ta 


re 26 & lngp; 1, 


hear and derer mine the fame, if no ſuch ifſue were 
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-Bur the firtt eſtabliſhment of 1 | 
logger by the ftatute of 1 E. g. cap. 16. "Good and haft men fl 
p. 351. % affigned in every county to keep the peace. | 
&c. and And by the ſtatute of 18 E. 3. cp. 2. "Tarr dine 
* the bet reputation in the counties, with other wiſe and learned 
P. K. Tit. in the law, al be affgned-by the king's commiſſion to bear ad 
determine felonies and treſpaſſes a ainſs the peace in the 
ſame counties, and to inflift puni rn re onably according to 
2 law and reaſon, — 2 * and this ſtatute 
Airested their power of hearing and demmining, as well 
| bein the peace. 
In purſuance of theſe ſtatutes, and of other tatutes (a) 
relative to juſtices of peace, they have a commiſſion of 


the peace under the great ſeal directed to them. | | 
And this commiſſion conſiſted antently of three clauſes 


of Afignavimus, and now of two. 

The firſt is, — prerramge conjunttim &- FP gg 

bet veſtrim ad pacem-noftram in com Cant' conſervan- 
dam, c. And this makes every of them conſervators 
and juſtices of the peace for An acts that are perform. 
able by one juſtice, | 

The ſecond is, Affignavimus vos & quoſlibet FINE plures 
veftriom, quorum aliquem vęſtrum A. B. C. Sc. unum efſs 
volumus, juſticiarios noftros ad inquirendum per ſacramentum 

proberum & legalium bominum de comitatu Pradiclo, per quot 


mr, 


RO e 14 Bop cape . 2 Beg. caps 2. 
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746i veritas melius ſciri poterit, de omnibus & amnimadis feloniis,. 


veneficits, incantationibus, arte magicd, ſortilegits, tranſgreſſioni-. 
— ; foref ftallariis, regratariis, ingroſſariis, extertionth 


HS FU. 
ue : Ac de omnibus & fingulis aliis malsfadis & >" 


quibus juſticiarii pacis noſire legitime inquirere, poſſunt aut. 
5 — er quoſcunque & qualitercungus in comitatu prediflo 
fattis & perpetratis, vel que in poſteriam ibidem fieri conti- 

erit ; and then goes to ſome. particular offenſes, and to 

> A indictments taken before them or before ou ay 
| ices of the 8 and to make Samar 
indicted, quouſque capiantur, reddant ſe, vel —— 
omnia c 3 ſelonias Sc. & caters, * 


lem & conſuctudinem regni noſtri Angliæ — 5 ter- 


minandum, and to do execution thereupan., 


A proviſo if a caſe of difficulty ariſe, then to reſpite | 


judgment till nn a come into the e. 

Be | 1 5 | 
So that the commiſſion ne * power 

juſtice of peace by the firſt clauſe; but by the — 6 

to them, or two of them, whereof one 06 the green, Power: 

to hear ad determine felonies, teen 


But beſides theſe powers ſpecial — given them by 8 | 


commiſſion, and the general acts of parliament touching 
juſtices of peace, there are divers ſubſequent ſtatutes, 
that give them powers, ſometimes to one juſtice, ſome- 
times to two, ſometimes in their ſeſſions, ſometimes out 
of their ſeſſions, which it were too long here to recite; 
I ſhall only apply myſelf to that power, that they have by 
their commiſſion or other iſe, in relation to treaſons, felo- 
nies, and capital offenſes. 

I. And in the firſt place touching the ſecond An 

vimus, whereby they have power to hear and determine. 

Wichout this clauſe they have no power to hear and 


determine felonies or other matters, for the bare making 


of them juſtices of peace without this clauſe doth not give 
them power to hear and determine indictments: vide Stam. 
P. C. Lb. II. cap. 5. F. 58. 3. And therefore in all re- 
turns or making up of records before juſtices of peace 


touching indictments or convictions, they muſt be men- 


tio 
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HISTORIA PLACITORUM CORONE. 
tone to be Juſtices of peace, wee nor ad diverſa felon'as, 
Tet this clauſe doth not make them juſtices of oper and 
fe/i'ner, for that is a diftinft commiſſion of another nature, 


a hath been ſhewn; and therefore thaſe acts of parlia- 


ment, that create new oſſenſes and limit them to be heard 


and determined before juſtices of cer and te- miner only, 


give not chereby power to the juſtices of peace in ſuch 


| caſes, unleſs allo named in the act of parliament. 


As the ſtatate of 6 Na. cap. 14. of forgery, 3 H. 3. 
b . conſpiring the king's death, 33 H. 8. cap. 12. 
murdet in the King's palace, 8, H. 6. cap. 12. embezzel- 
ing records, 33 H. 6. cap. 1. embezzeling maſter's goods, 
7283 . 6. cap. 24 ſtroke in one county and death in 
atiother, accefiary- in one county to a felony in another; 


| for theſe ſtatutes limit the puniſhment of theſe offenſes 


to ſpecial Judges appointed by the acts themſelves, or to 
juſtices of che and ſerminer, under which appellation 


generally, in ſtatutes, juſtices of peace come not. 9 Co, 


Rep. 118. b. Co. P. C. cap. 41; p. 103. Dall. cap. 20. (). 
As touching high treaſon it is not mentioned in their 


commiſſion, and they have no power to hear and deter- 
mine it by the general words of their commiſſion. 


But a juſtice of peace upon complaint of a treaſon, may 


examine and commit the offender to priſon, and take in- 
formations touching it, for it is a breach of the peace, 
and in order to the conſervation - thereof, he may commit 


the offender to gaol, in order to farther proceeding a- 
ainſt him by juſtices of ojer and term ner or gaol-delivery, 
But by ſome acts of parliament juſtices of peace may 
take indictments of particular s, but thoſe preſent. 
ments they mult certify into the king's bench or gaol- 
delivery, as the caſe ſhall require, as upon the ſtatute of 
5 El. cap. 1. for maintaining the authority of the ſee of 
Nome, 12 Eliz. cap. 2. for bringing in bulls for abſo- 


lation, Agnus Dei, Sc. 22 Elz. cap. 1. for withdraws 


ing and reconciling, or being withdrawn from the king's 
Fflegiance, * ER, ; þ Pd 2:4, 4. / PG tied 
Ig Neu Edit. cap. 40. p. 108, 


By 
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by We Ratute of 3 KM. 5- cap. 7, ms m ereaſem fur 


„Sc. er was given to the juftices of peace 
1 and make proceſs thereupon, and antientiy 
anſe was put into their N but nom mit- 


ted ; for by the ſtutete of 1 Mer. cup. 2. the act of zi 
5. "cap. 6. is repealed,” and confequontly whe ut 
3 Hl. 5. . rap. 7. dhe hure power du of pekce ty 

uire touching it. f een 
"Bf che Radios of 26 H. 8. n i given to 


determine counterfeiting and c of cn, and mur- 

ders and other felonies in Wales; bur this alſo as to treaſons 

hates by the ftarute of 1 & 2 Ron „ 23-3 
As touching felonies. © 7! hen 


It is true, chat by che antient dus of 6 E. A. e 9. 


und 4 E 3. wp 


8 trardets and-andoflin 


Nay cl the gaol 7 ＋ et 
* 70 is — 19 12 OL g:1cap78, 


772 R. . cap. 10. 'tho they felonies; aut 
do not exprefl rut — — uginers, ant 
although the commiſſion of the —— Id ty 


ders by expreſs mme but 2 — —_— — 
' thele general words in dete . ſtatutes, and this we codec 
they have power to hear and determine muidera or Man- 


againſt the opinion of 
45 9 N. 4. 24. Cen, 457. 


10 ths ier cl Pee 


For till the ſtature of wy" cap. . a 2 
chat ſtatute 


of all felonies had pardoned murder; and t 
requires the word mur to be-eaprefled, yet that is 


relation only to pardons, and e bee ane, 


dhe word felonies in a commiſſion. LDP 1 
' And therefore I know. nt what: 
his comment upon the Ratute -of 


8 
cap. 9. d nf. 


Olouceſt | 
5 376. where he De 7 _P ary pæuce canget Toke an 


 mditiment of the killing 
within E 
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juſkices of peace to the achacent 'countiee to hear a 


fla band ths te hes been eee 5 f. 6. 8. 
ores 10 ©, Rep. Finke 
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without clergy, and the reaſons are 
12 The monition and clauſe in their commiſſion in caſes 
TTT 
ne The direction of the ſtatute of 1 C2 P. & M cap. 
13. which directs juſtices of peace in caſe of manſlaughter 
and other felonies to take the examination of the priſoner 
and the information of the fact, and put the ſame in writ- 
ing z and. then to bail the priſoner, if there be cauſe, 
and to certify. the ſame with the bail at the next gaol-de- 
livery ; and therefore in caſes of great moment they bind 
over the proſecutors, and bail the party, if bailable, to 
the next gaob delivery 3 but in ſmaller matters, as petit 
latceny and ſome caſes within clergy, bind over to 
the ſeſſions, vide Dalt. cap. 20. (c; but this is in point 
af diſcretion-and convenience, not becauſe they have not 
iction of the crime, Mr 7 163 ' 1 Te 
By force of this commiſſion e take an inquiſition 
touching felo de ſe; if not inqui before by the coroners; 
:and-tho the coroner's inquiſition is to be ſuper viſum cor- 


Poris, this needs not, but it is traverſable. Co. P. C. 


77 They may proceed upon an indictment taken before 
Former: juſtices of the peace in the county by the ſtatute 


of 11 H. 6. cap. 6. and 1 E. 6. cap. 7. but cannot pro- 


ceed upon an indictment taken before commiſſioners of 
yer and terminer or gaol-delivery. e 2. 551. 
But if an indictment be taken before the ſheriff in his 
Turn by the ſtatute of 1 E. 4. cap. 2. thoſe indictments 
are to be delivered to the juſtices of peace at their next 
and they may proceed upon thoſe preſentments. 
Tho they have power to hear and determine felonies, 


f 


pet, 1. They cannot deliver a perſon by proclamation, 
„ OO] 


«44 "_* 
, N be New Edit. p. 107. 
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ivery may.) till an inquiſition 
ET i, amt 
Ly deliver him, as it ſeemeth, - de 

e Fer „ 
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ocandy | 
ate 1161 n Ye . 8117 15% Sel 
If the king — — 
mayor and 3 mall be — peace within — 
city, whereby:they are juſtices in perpetuity by charter, 
yet if there be no words of excluſion, he juſtices ns 
of the county have a concurrent jutiſtliction with the juſ- 
tices by charter, and ſo it is. — ES 


miſſion in the town or city: Ot᷑ the 
that charter, may „ 


— t city 228 and will OE NOI: 
diction with PE es by chaſte 1 
1 — if this francs f of belt luer be g G02 
e comitatus ſe non imrumittant, 
uent commiſſion in the county at large, it — 
juriſdiction in this corporation or town. 
3 7s 8. Caſt db dbdd-de dr. Albans ; quere tamen, whe- 
ther the indictment or ſeſſion in the franchiſe be yoid or 


only a contempt in the juſtices? This was heretofore 


Dee 
h of Sautihwart, but never reſolved; but ſome 
you Bp cy the caſe of the bailiwick of a liberty 
and retorna brevium granted, ita quod vicecomes nom intret, 
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Tue public Sons arc of two kinds; viz. the g 


-general ſeſſions cat are 
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e ig is very plaioy that the. quarter. ſeſſions are vari- 

bgld in ſeveral-countics, ſome lat one day, ſome at 

— 2 it hath been ruled, that xheſe are ench of 

1 quatt ſeſtons within the ſeveral acts that ro. 
TO ns &0ions for. theſe acta oeh ally that of 
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the per o f. particular peace hy virtue 
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knows ths felons according to the ſtatute of 2) Elia: cop. 


13. N. 6. Car. 1. B. R. Helier's caſe Croke} P. 211, 212. 
yet guære of recognizances and.cxamihations; for they are! 
acts of voluntary juriſdiction, and therefore it ſeems may 

be done out of the county, as well as a biſhop may grant 
adminiſtration; inſtiturion, or orders out of his dioceſe: 


But indeed impriſoping of a perſon for not giving recog- 
nizance, or committing a perſon for a crime, are acts off 


compulſory: e and 8 not be rewe our of? 
his county (g). T3 YE ; 


- Yer ſuppoſe a man be univ of: penal Londen __ | 


in Middleſex,” as the recorder is, whether he may not com- 
mit a perſon-in Middleſex brought out of Landes or d con- 


verſo, it ſeems it hath been E for he r is in 


commũſſion in both places. K 
If A. cominits a felony in the county of B. 8 ke. 


ner and into the county of C. and ĩs there taken, a 


Juſtice of the peace of the county of C. may tale his exa- 
felany were committed in the county of B. yet quae, 


ww” upon his atraignment in the county of B. thoſe - 
examinations can be given in evidence; I have not allowed 


them, becauſe tho he may commit and examine, and give 
an bath to the informers, yea and bind them over to give 
evidence or commit them, yet that is but for neceſſit of 


en "ws oh Fes for ve ach _— e e 


"I , ee 
22 to ſir at I i Wipes is * London, both 


Urs Geo. f. cap 15 11 5 1 de city. or Peg adjoining, 


« a juſtice . to ; dwellh any ** that ip 4 county of itſelf z pro- * 
city or other precinct, that is a 4 vided, that vo power is thereby 
«* county of itſelf, fituate within the E given to the juſtices for the coun-. 


oy TT at large, for which he * at large to hold their ſeſſions in 
Anted a juſtice, tho ties or towns, that arę counties 

«not within t the ſaid county, he may. of themſelves,” nor to juſtices, 
« grant warrants, take examina»  ** ſheriffs, conſtables, or other peace- 


* tions, and make orders for any * officers of the county at, large to 


matters, which any one juſtice act or intermeddle in any matters 


© may act in at his dwelling-houfe, © arifing within ſuch cities or towns, 


tho out of the county whereof * otherwiſe than as if the ſaid act 
e he is R . | 
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rer, 
ex lit in an | 

peace for London in. Londen. g 
ages ſtatute of 1 & 2 Pb. Aer. ap. 43: they 


t to take the examinations of felons ei 
the informations of accuſers ot witneſs 3 
and cetu them to tlie juſtices of gaoldelivery. 

: And examinations may be read as evidence 

the priſever, and ſo may the, ——— — | 
taken upon oath, if they are dead or not able to travel, 
fbr they eee and che ſtatute enables and 
. take theſe enaminations; but then bath 
e made in court by the juſtice of hixlerk, er. 
a e eee taken. 
fry, i 1090 before a juſtice of wt bis ba, 
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It can teftify materially” agai 
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INS the peace der delves 
| in the verge. N 46. u. Ne ca. 
The zuſtices of the peace in their ſeſſions may proceed 
c tb outlawry in enſes of indictment found: before them, 
and that hy the common-law; and in caſes of phpular 
. by che art af 21: ns 

Ne | Ws: 

Nut rhey. cannot; iſfve a copier urlegazam, nent 
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nora cnet his court, and ti ently i 
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NQroners are 8 778. 1. Firtate ag 3. Ge 1. 
Virtute carta five c air. 8. Haris clhiftenis, Sum. ch. 
38 the coroner of counties, 129 * 346. 
I. The coroner virtute officii is the chief juſtice of the + 


| Bal 
| bags Þ bench, who by yin of hi office is + th chick co. Com. cd. 


* ba. 274. 


Mb +l of England, 4 Co. Rep, 5 9. in caſe de 0. 1. pa. 
N ee nnd erefore it is N ſaid, 6 That th, the jon "=p 
time of H. 7. it was reſolved, if a man bed IN 

2. 1 2 the chief juſtiee upon the Wee ba his C. Fit. 
may make a record thereof and ſend it into the kin; r 


+ bench, and thereupon the party {lain ſhall forfeit his Tit. 
| e — 9 SIDE wr, 
not as to lands, becauſe none can attainted after 

death but by act of 1 5 | 
But of this her > | 
. 3 by charter or commi ion, 5 
| ordin were y grant or on 
without election; lach are the coroners . — 
lords of liberties and franchiſes, who by 8 —4 
power to create their on coroners, or co be coroners 
themſelves: Thus the mayor of London is by charter co- 
roner of London, the biſhop of Eq hath power to make co- 
Toners in the ifle of Ey by the charter of H. 2. Queen 
Cotberine bad the hundred of Celridge grand $0 her by - 
the king 35 U. „ 1th power 19 eee wee 
9 Ce. Rep. 29. b. Ameredith's cale, 

And therefore by the ſtature of 28 E. 3. ben. 6. wheco 
the power of elefting coroners is confirmed to the 
ties, yet ng is a ſaving to the ki _ other lor 
which qught to make 1 eignories and 
FA a D * n 
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HISTORIA PLACITORUM CORONA. 


Fr ſo: that the king may grant coroners within 
certain precincts; and lords of franchiſes, that have pow- 
er to nominate-coroners by charter, may ſtill do i it with 


e ener 8111 


There have been PA great e char bis the kigg's 
s have power of granting or having coroners, name- 

ly, the juriſdiction of the admiralty, and the verge. 
As tduching the former I have not ſeen the grant, 
1 have heard the lord admiral is either made coroner, or 


hath power to make them within his ju 1 and of 


the death of a man or; other articles belonging to the co- 


+ ..1 8 ariſing: upon the high ſea, inquiſitions have 


2 uſually takem by the coroners appointed by the Ring 
50 his als and here abe coroners of the county wy; 0 


iſdiction- | 
But of deaths of men . up arms of = . 


x «i Poke the bridges within the bodies of counties, as upon 
. ©", Thames" or Severn,” Cc. in ſhips there hovering,” tho the 
C .proner of the admiralty hath juriſdiction, yet it in not 
d excluſive of the juriſdiction of the coroner of the coun- | 
ty, who may inquire in any great river upon theſe arti- 


cles, — a man can ſee from one ſide to the other, 8 E. 


ard 2. Corn. _—_ the inquiſitions taken before the- co- 


roner of 5 are returned before the commiſſioners 


upon the ſtatute 28 H. 8.” cap. 15. The inquiſition be- 


fore the coroner of the county is to be returned before the 


commiſſioners of gaol-delivery for the county. 


The other great juriſdiction is the coroner of the king's 
houſe, "uſually called the coroner of the verge, who it 
ſeems antiently was appointed by the king's letters patent; 
hut by the ſtatute of 33 H. 8. cap. 12. the granting there- 
of is lettled in perpetuity in the lord ſteward, or lord 

at maſter of the king's houſe for the time being. BIRT 
Antiently the coroner of the verge had power to do all 
ings: within the verge belonging to the office of the co- 
roner, - excluſive of the coroner of the county; but be- 


_ cauſe. the wes b court was moveable often, by the ſta- 


tute of Artic ſuper cartas, cap. 3. (a), it is ordained, 
chat of the death of a man the coroner of ng county | 


B91 1 lia mu 30. 
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© HISTORTA PLACITORUM/CORONE. 
ſhall join in ĩnquiſition tb be taken thereof 
ner of the king's houſe; and if it — it cannot be 


determined before the ſteward, 'proceis' and 


ſhall be tbereupon had at common law. aa a v mats - 


But yet in that caſe of death within the — the icoro- 
ner of the county cannot take an inquiſition without the 
coroner of the verge; and if he dothꝭ it: is void; but if 
one perſon be coroner of the county and alſo af the 
— the inquiſition before him is as good as if the 

offices had been in ſeveral perſons, and taken by boch. 
And tho — yet he may proceed upon 


that inquiſition, as coroner of the-county.”. "4 R. | 
45 & 46: Higg's:cafe 1 min e wett leg 
But if a murder or allo” Har? bar — within the 


precincts of the king's palace limited by the ſtatute af 
33 H. S. rap. 12. then by chat ſtatute the inquiſmian ſhalk. 


be taken by the coroner. of the houſhold, — theads: 


joining or aſſiſting of any coroner of any county, 


twelve or more of the yeomen officers of the ki — 4 


hold; and this is d andulbaloncs as ow taken 
alſo by the coroner of the county; and the method of the 
return and proceeding upon thoſe inquiſitions before che; 
lord ſteward is therein declared and enact ed. 
III. The neral coroners of counties. .der ee LAMA 
Theſe by the ſtatute of Weft. 1: _ 10. (il, and 28 E. 
3. capi 6. ee ae the county in the county · court by 
the ki + writ de corentre cients, and. eo by the 
ſheriff tor the due execution of their oſſice. F. M. B. 163. 
The ſtatute of H 1 directs they ſhould. be knights, 
but that is out of uſe ; hut by the ſtatute of 14 E. 3. cap. 


8. they ought to have ſufficient lands in the-county.z.ahd:; 


by the ſtature 28 E. 3: «ap. 6. . 
fit men. 1 #82! 


. —— — 5 
5 28 1 


And in a nch an den n ttobiom. / 


— an 
D. 165. 4. (0 


of the county, if they be inſufficient ang not abte to an- 
R b. 174. ane. 22 101. 
a ; D 4 | | _ 
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f "In ſome counties there be only 
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— and perfertm the duties of their place, the 
en e ee ee ones bel be reren 
and amercementy! ar fine all be impoſed 


. —— — — 


badtt,;) and — — 
. gs 1 C0. in. p. 175. Erl rade, 


ee 4t. ret 46 | 
Bud tho there — neal county, an anger 


As coroners may 


Ke EIT writ. 


3 —— — NE -*S 
Tn IE per to that new 


F. N. B. 9. 163. * 
_— far concerning the confiitation of chaſe offiters 
os e amet vio 


and their different 

abel proreeding. | 
£ Before the . of ene Geng, cap. 19. (c) the 

eoroner held pleas of the crown, by that ſtatute nails 

 Vice<t0My, - ronſtabularins, coronaroy vei alfi bali noftri 

teneawt placita corona, fo that thereby their power in pro- 

' ceeding to in ” {pools anna 
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er 7 moths 

coroner” no to 

tions, but touching the death of — og 

A and ſome ſpecial incidents thereunto. 
perſon dies ſuddenly, tho it be of a fever, and 

Fae bury him before the coroner be ſent for, the 


hole rownſhi ſhall be amerced.” Tin. North. Goron. 


329. Nota, caſe is miſprinted, I have ſeen an an- 
| Heme tranſcript ar-large of the ——e and pe · 
ruſed this very cafe, which in libro mr f. 52. b. is moruft de 
feyme, viz. ſtarved by hunger; for tho a man dies ſud- 
denly of a fever or apoplexy, or other viſitation of God. 
the townſhip ſhall not be amerced, for then the coroner 
mould be ſent for in every caſe; but if it be an unnatu- 
| fal' of violent death, then indeed if the coroner: be not 
bens for to view the body, the rown ſhalt be amerced. 
And fo it is if the vill leaves a body; that died of a 
violent death, above ground unburied, the townſhip ſhall 
de amerced, 3 E. 3. Coron. 339. and the amercemeats in 


| FER the grand 
"Bu <E 


{t, or upon the preſentment of the corone... 
— a priſoner in gael dies a natural death, yet regu- 
5 the gaoler ought to ſend fot the coroner to inquire, 

5 it may be poſſibly preſumed, that the * | 
died by th n ulge of the gaoler. | 


L 4 # » 
* 
% 
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| 0 Ta en 


Ws err the | 
tot view the body. 3. E. een 292. 8, E. a. — | 
you: n 1 gun WARD ate n r MR N 
if the ebroner have notice and comes nat in convenient 
„ time tovieu the body and take his inquiſition upon the 
death of him, chat thus dies .ſuldenly, 1 
815 a preſentment by the grand inqueſt of a death by miſad- 
venture, if the like preſentment be not found in the coro-· 


© mnerurolly* GR be r ue ene E. 3. 
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And 8 H. 8. c. . he ſhall furfeit 
forty ſhillings for every ſuch default, — the juſtices me 
the peace and juſtices of aſſiſe have power to enqui 
thoſe defaults, and chi without any fee to be — ö 
e Coroners; But by the ſtauite of 3 H. n. cop. 1. if th 
coroner be remiis, and makes not inquiſitions upon per- 
ſons flain, or doth not return the ſame to the next gaol- 
bg he is to forfeit 3. for every default. 
The coroner cannot take an inquiſition but upon the 
| pine of the body, and-if he doth, ſuch inquiſition is void 7% 
and the reaſon is, becauſe oftetzimes much of the evi- 
dence ariſeth upon the view, for the inquiſition ought to 
contain the manner of his death, e eee 


Ss depth of 'the-wound, Sc. 


And therefore — many coroners, on 
may take the inquiſition. Stamf. 63. 4. yet it cannot be 
done by —— for by the ſtatute of Exon 14 E. 1. the 
coroner is to vie the body and take the inquiſition in * 
| re Crompt. Faſtice, f. 227; W 0 
And therefore 5 the body be buried before the — ir 
comes, tho the coroner ought to record it, · and the town= 


ſnip ſnall be thereupon amerced, as before is ſaid, „ 


the coroner ought to take up the body, and take his view. 
thereof, if there be any pollibility of it, and therefore 
the body hath in ſuch-caſe been taken up fourteen: days 
after, and an inquiſition thereupon; taken. 2 K. . 4. 
21 E. 4. 70, 71. Wingfield's caſ. 
And therefore if the coroner takes an W \-h with- 
out view of * 88 be Fog” na & 88 * 
| _ 


msro nt PUNCITORUM COR 
Juper vi corporit, and that ſecond inquiſitien is good. 
— Feſt Was 1 void. 2 N. gi 2 21 
8 Z Us 42 -% 3K [1 irs H52a3t - 
But if —— an inquiſſtion ſuper 2 corpo: 
ris undd after this another coraner takes an inquiſition 


upon the ſame matter, the ſecond inqui 18+ gies be- 
cauſe the firſt was well taken. M 6 K. 2. RP 
lic ae 115 ot 39 © 7 >: 


Af a coroner cakes an inquilitin ber ul corparis | 


upon a-felo dt „ and that is ſent into che king's 
oy and — oy the coroner wy voy a r 
tion ſuper alan corporis. +62 #4; wa 451 #F + 
But — ſurmiſe, chas the atone to have 
found him ſelo de ſe and hath not, there ſhall be no welius 
inguirendum directed to the ſheriff 3 I have known it often 
| denied; and it was held it was apr puns erer 
| Rature 28 E. 3. cop. 9. ni Palit Rav * 
But poſſibly 4-commiGan-or writ. may ive ap — 
quiry of the e wee greg e e . 
ner's inquiſition. Dr 
If the coroner doth not inquire of a felo dye; — | 
beiden death, the juſtices of the peace or eyer and 
terminer may enquire thereof, and ſo may the juſtices af 
the king's bench, but chen that preſentment is tra- 
verſable; but it is held that the ntment of the coro- 
ner of a fela de ſe is not traverſable, de quo; ſupra, Part 1. 
cap. 1. p. 414. Co. P. C. cap. B. p. 85. Hen 
hen notice is given to the coroner of 3 
he is to iſſue a precept to the conſtable uf ———— 
next townſhips to return a competent number of good | 
and lawful men of their townſhips, viz. twelve at leaſt to 
make an inquiſition e that matter. 4E. 1. Q- 
cium coronatoris. 
If they make not a return, os the Jurors returned ap- 
| pear not, their defaults are to be returned by the coroner, 
and the conitables or jurors in default ſhall be amerced 
before the juſtices in cyre ee but now before the - 
Juſtices of gaol-delivery... 


But if-the jurors appear, by Cramps. Toft f 306 ' H 
e W f 48S 
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i 4b good pie to 2 'coroner's. inqueſt of murder 


| thr by murdes by any pero, or by nſorrne, e 


 "his'cavſe the coroner was reprehended 
king's bench, and the inquiſition ſet aſide and not ſuffered 


_ znguelt muſt find it murder, beca 


 ggrecable tolaw dt antiest viagy,, but is 4novelty as to che 


Cn. R. Sir William: Withipolt's. ea 
ini the 1 of Kuga he 
to inquiſitions before 


this 


Ce 134. s V. We wat Mis 441913 
2 e be ſworn and charged ee 41 7 0 | 


af Jo e... 


concluſive, | 


In ſuc caſes, where the coroner's: veſt is ch 
{av'it is commonly held in che calf feb de ſe,) the co- 
voner muſt hear evidence as well againſt the king's incereft 


2 for it, and that upon cath, for there is no perſon. to be 
dvondemnedl to death but only the fact to be inquired into. 


And ſo it was ruled in Barelaje's caſe who drowned 
kimfelf;-and the coroner would not admit witneſſes to 
prove him to be wox-'compes mantis at the time, but ſhut 
them out, and only took witneſſes for the king ; and for 
by che court of 


tobe filed; and a new inquiſition taken, whereby it was 


. Found he was mom compos; for in this caſe there Was no per- 
bon put to anfwer ; 4% boc vide ſupra, Part I. p. K | 


But it hath en held; that if 3 perſon be Ki 


| another perſon, and it de certainly known that he ki "0 
im, che jury muſt hear evidence only for the king; and 
whether the killing were by malice or without malice, 


tho it were ſueh a killi as is juſtifiable, as an officer 
ee emo di cg e. 
the party ſhall be 


— 


put to anſwer, and upon not guilty —2 the vrhole 


vi, to be murder, manſlaughter, or per ixfor/unium: anc 


a thus it hath been commonly practiſed of later years. 


”, But it ſermeth to me, that this js neither reaſonable nor 
CY 


- 4 


kee ur, th map bed ea 


— 2 — Tor theſe reaſons : 1. Bretuſe the cott 


t) ed mortem devenit, 


nehr as the jury can aſſert it," avid not! for an 'accufacidn. 
¶ it ind it ward or man(la 


cotantcr's:1r 


they judge it was: vide 26 Eliz. 
Holmes's cafe, Cole c Entries 383 
antient /rers of E. 2. and E. e 
And therefore the difforence of 
—— 
peuce the coroner is dh. 
— The juſtiers of the peaceiare to put into w 
— — againſt the felvn of the faſt and cir- 


cumſtunces thereyf, 2 mach thereef . u hr ee, 


t probe the felony, but the coroner is to t imo writin 
abr offett of the evidence given doubt jury Irm 
_ mazeriuh, without ſaying fo much ral toi\prove 
| Felowy, but the whole evidence given, ether u or 
the felony; and ail this eviende is to upon 

before the coroner's inquuſt, ether ĩt mahes ſor or 
qainſt the priſoner; but indead hel the 15 
be reriod upon 'that iadict ment, or che i 


grand inqueſt, thoſe witneſſes, that ir che che — 

| — pon o'r il pr, 
ena; debe 23 et ee 1 et s Patt 
Dtn „l tl 10 DEA Ot 


Why mould not 4 b 
= ET IE — . in 
: u 


ee 
N | 


to preſent the truth, the 1 iſoner in all trials font . 

| 2 the truth ? vide in- * 
P. 157 

80 


quomode Tip: 
42 rather for 112 of the truth of the fact as 
2. Betauſe tho the prifbner maybe amaignei upon e 


- 23 * — — — ͥ TY— 2 — —— —— —-— 


; 


So that I do copceive the coroner's inqueſt. 
euſes c hear the evidence upon oath; as well 
 makerivfor; ad thariwhich' makerh' againſt 

mee whole eviewe ought 0 be returned v de in. 


_ .nNoewdudden violent Wa ee e within the 
 eoroner's office to i inquire; are of theſe kinds. 1. Ex vi- 
| where no other had 
hand init, as if a man top | 
din hand, {asfelode y the another 
7 here the offender — . 


*in ab 
1 | 


Datr to 1199-503; to gminnionn 33 351 1 = 


Ataman Dei. 2 2: Pers 
front a houſe or cart. 1196 By 


man, known. 5. By the hand 
of another, Where he is — whetherſby murder, man- 


auger e dem, ur per inform m. 
eilt the inqueſt find that he died. ex viftatione-Deiz 


| there) is no moe to be done, only the inquiſition, toge-! | 


ther with che enaminstians. ate to bercturned to abe tent | 
gao hy che ſtatute of 3 H. vc. t. 

2. If the inqveſt find the death per infurtunium — 
aby fall Ac. then che coroner is to take the examina- 


tian and return the ſame with the inquiſition to the next 


delivery, and ta inquire of the deodand, and the va- 
and: in wWhoſe and to ſeize and deltwer the 
— 4mm to be anſwerable for the — 


| een ſtatute of 4 Z. 1. De oficio-coronatoris. ' © 


But i ae perſon were drowned in a. pit, the A 
command the vill to ſtop it, and if it de not done, 
vill ſhall be amerced in cyre; or before Julkicas: ok | 


gol - delivery. . E. Gorom 4166. 
godnd note, that in no caſe the 9 7 


ameteement, as" for non! appearance of juries or conſta · 
_ eſcapes; of tomnſhips, &c. but only preſents it ta 

the next quſtices in cyre, or now 8 gaol- delivery. 
and then impoſe the fine. tie fort ig 
31 ifs the inqveſt find à man felo- de + they ought-to 
find the — matter, and alſo what goods and chattels 
he had, of what value, and ſeize and er the ſame to 
therownftiip'ts be anſwetable to the king or his almoner, 


p or che —4 of the Franchiſe, to whom ey belong, and 


r the firſt re 
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ſent, aidingan 
> Phey ſhall :alſorenquire- af -all acceſſaries before the | 
Pardons, mijn inqxũre of acceſſaries qfter ́ 9, and 
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. If che party be ſlaim and the! felon ĩs not known; 


they tr to find ad Wee inquiſition accordingiy, and 


Binder the firſt finder of the body to the nett gal. 
delivenygrand return His examinations, together with 225 
inquiſition, by the ſtatute of 1 & 2 P. & M capi 1 3. 


And note, that / the antient eee eee in this 


g — . — "gre, ws jt 
— ot 


N he might be arraigned; if abſent} 


2. fs 


vent on to the outiawry againſt him; but if 
anſwered; non matt oreilitur, then he was 5 


Ane Bi Ge 4,00 e enuf T en 
38. Burifithe perſon mas ſlain, andi che party that 4d » 
E is was) known; and this inquiſition found him guilty - of 

the deatiʒ or that he died by his hand, there were theſe 


3 namelpurnzy th boocdig 159357. en goed” 
\ Theanqueſt! were alſo to/ inquire: of all that 9 
nbetting. N e 74516195 211 4d 4 


cheers prſemmenv 4 fugam feeit upon an acceſſi 
"19 2 P. G. 183, we eine 18. 15 


If they find a man guilty as principal or as acceſſary 


they are alſo to inquire 23 he fled for the 


before, 

ſame g for if the party be acquit upon his trial, nay iho 

the petit: jury upon his trial find him not guilty, not 

he fled, yrt this inquiſition before the catober ſhall cau 

— oft his goods for it is not traverſable. 5775 
238. A. f P. C. 18 Ul. T „ 


a parry be found gullry by the: coroner's, inqueſt, 
d Rr 


by 


that he Hed, they are allo to inquire of his goods an 


tek; and: by rl antient law the coronct as preſently 


n to ſeize und inventory his goods, and deliver 


the ſtarute of 1 EI. how: far this is altered 
aſtatute of 10 3. ch 3. vide qua ſupro, Port: J. 


cap. 27. P. g6yit5byovs De nia tgyty 2: 
ash thati:if: aber be a prrhntment before the 


doronet᷑ of ia fugam:ferit; the; an of- 1 N. om dt 


as a 
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them to tlie vi llaa ro\beaankverable to the king for them, 
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Hs bons elaerr ORUM: H. 


_— do that, becauſe; whethariconvict-ar aoquir, the 
fear ſtumda as an unavoidgblc forfeiture, and theres 
Nee queſtion ſriae the node f6 | 

(azo e eee omar; pn 


? A uput 
3 enn founuhgreilty: 
| heraken, 8 may und muſt co 
ſhetiff; and he ig 0 ſend tham eo the — — | 
GE. 1. tf agymereiproſent; found noeguilty, . 
: the;coroner. wn to bind tu over! to the nent gaol- 
| 2 aol oF: \the:dame;/ftarute, und to record-their mames 
in his roll : This was to the intent, that if farther evi- 
| might be there 
proguettad ai e Bed 2s 
wineſſes; eee ee 1.3%. 
E ee de quo infra. EH ORGY FX JO 
guiliy as principals or aoceſſwics 
—_ 1nq m—_ he not to be found, che 


th, 95 


5 — ;v hoy — * 

Auiſitzon co che nent ga ivery 

* _ 2. and abe juſtices of jar ox arp ne 

inst the. offenders, if in gaol; am if not imgaolnchen 
to — the inquiſition into the king's Benth, und therr 


1005 te a. AO Re ui- 


5 * Aud bycrhe tarure of'2 £5 AP: nt cup: 19-ithe g. 
ner is to take the oe ok — 

g texoſſaries defort, und put y 

Wins ſſes by 1 

chen to return cheir examinations,” 
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pod pleads and. be-acquitted, 'yet in-as much as the Sord- 
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- HISTORIA, PLACITORUM, CORONSM. 
** But if a perſon be found ilty by the corone '; inqueſt, 


ner's ipqueſt hays found tat he was killed, the court gives 


Credit te it, and therefore the pexit jury mult alfo give zr 
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4 


inſt that other perſon, 13 E. 4. 3. J. 14 H. 2. 2. J. an 
28 5 3 its 


who jt was that killed him, which ſeryes as an indictment 
commonly if they cannot tell, the give in ſorne h 
name, as Zoby . Vote, which ſerves the furn. 
If there be an inquiſition of manſlaughter or murder, 


d © 4 


- 
© 


and alſo an indictment by the grand inquelt of the 5 


* 4 
LE * 


h 


o 
, 
*. 


h ins indictment by the. grand inqueſt, fe 


enſe, and. be is arraigned. and found not guilty upon. 


if is nee 


89 = 
„ 


ſary to quaſh the other inquilition, or arraign, the parry 


pon it, and he is to plead auterfcits arquzr, or ger guilty, 
. AG be acquit u on that alſo, for it otherwiſe ſtands aq 
4 record, Want dim, ypon which be mey feld be 


lawed. 2,19 | 424 07% Ar ne : 
But if both inditments he of the fame nature and for | 


o 


the ſame offenſe, and be good, he may be arraigned and 
« ſtatute of Vm, 1. cap. 10, the coroher Nat in 


tried ypop both at one 
By t 


take nothing for the ckecytion: of his office rapching the 


Dn 
o 


= 


»# 2 
— 


. 


death of a may. * — Eo cient di Sorry. "X35 
- But by the ſtatute of 3 H. 2. cap. f. in caſes. of mur- 


** 


der or manſlaughter he was to have the fee of 1358. 44. 


out of the goods of the felon, or out of the amereetneny | 


ſet ypon the townſhip for an elcape, _ * 


But by the ſtatuse of 1 H. g. gap. 7. for an inq on | 


upon the degth of a man by ſimple misfortune of milad- 

Jeanne is to jake nothing upon pain of forfeiting 

forty ſhillings. de | 
1. By what hath heen befors ſaid it ap 


pears, that th 
coroner. hath power to take an inquiſition of felon 05 


© 
a4 


the death of a man, and Jikewiſe of certain incidents 
thereynto,. 1, Of acceſſaties before the fact, but not of 


gd cceſſaties after. 2. the eſcape of the manflayer, 

„ Of che be e ee 
farther confirmed by thę ſtatute of 3 H. 7 cap. 1, 
. Of his flight. 4. Of his goods and chattel: 1 97 
ry 


Fs 


that thereupon the townſhip may 


th no . Fas 8 * of pay other Fl 


25 


K 


— — . — > — — -- 


„ 


Antsront nn Row. 


L wi in ſome caſes he hath power to take appeals of other 
1 matters, as ſhall be ſaid hereafter. 2 Co. Hi. p. 32. Only 
4 by "cuſtom. in Northumberland the coroner hath poper to 
Ws, ag 4s of other felonies. 35 H. 6. 27.6. 

t it is aid, that he may take the confellidn'of him 
Wl do prifon, and upon his tecord theredf the party 


n E. 2. Cron. 435. 
tho be hath power fo take an inquifition 
ovching the ng amen, it muſt de /uper viſum | 
| nh and not otherwile. © * 
- _ And therefore in aritient times, if a man were hurt a 
| e coumty of A. and died inthe county of B. the coro- 
- Facet dhe count, of B. could not take an inquiſition 
his geatb, becauſe the ſtroke was not given in that coun? 
c, nor could the coroner of the county of 4. take an 
inquißtioa, becauſe the "i: the county of B;. but 
they uſed to remove the the county of A. and 
there the coroner of that county to take the inquiſition. 
6 H. 7. 10. 4. 
But this would not avail, till the ſtatute of 2 G3 E. 
6. cap. 24. gave a remedy in this caſe by indicting and r 
ing him in the county where he died. 
But if he were ſtricken and had alſo died in the coun- 
ty of 4. and the body had by ſome means been after re- 
."moyed into we, county, he ought to be removed into 
_ "the county of A. Where he was ſtricken and died. 
That altho he might take an indictment of death, 
727 at common law proceed to outla 15 yer by the ſtatute 
of Magna Charts, cap. 17. he was diſabled to hear or de- 
termine that felony, or make execution upon the out- 


Fla 


UT 
I Bi tho the chibner* could not take an any inquiſition 
BE bee ſuper viſum corporis, yet in ſome caſes, that were not 
3 - Felony, he might take an inquiſition,; as 1. De The =” 

mene. 2. Of wreck and royal fiſh. 3. And it 

he en a power to attach a perſon, that had y 
Ale another, and that not only upon an appeal of 
5 5 em, but alſo ex officio, as a thing tending to danger 
UN EY WEAR: I. NET OR. > 2:46, 


7 £ = 
% . ON — - 
” * NY , yoo * - | And 
. 


ISTORIA/PLACITORUM 'CORONE. 


1» - And thus far touching inquiſitions before the coroner. 


II. The ſecond thing, wherein the coroner's power lies, 


js taking of appeals, namely appeals of murder, vel: 0 


pry a als' of ra a 
* and dn wre, by the ſtare of 


een can be taken only of bade fond wr FA | 


2 wherear bo is coroner. ' Stamf. F. C. F. 63, 


by. lin proper p 
his is to bill in n, and be- 
fore i opgeat in oh ff: vide fat. 3 22 14. 


But yet the coroner is the 1 aa ond d there - 


-fote'n-cextiorart to remove ſoc may be to the coro- 
ner alone. 4 H. 6. 16. 4. Dy, 222. 5. or to the coroner 
and ſhetiff, becauſe by the ute of Weſtm. 1. cep. 1 


o. . 
' the fagriff harh a counter-roll. 38 Z. 3. 14. b. Regiſter. - 
on." 


re Dy. 223: 4, But not to the ſheriff alone nt. 
. 1 nor outlawries, unleſs in London. Dy. 317 
by the ſtatute of 3 Charta, Fog. . the 
. Bi cannot determine wes 11 n 
_ "things. 1. He mar mcord the Nn, it of the 
(in an appeal ore 22, 3. 
may . and ai e i nd 
thereupon demand the dant at five 55 
outlaw the 4 22. Aſffz. gy. tho Stamford males 
- doubt of it, Lib. II. cap. 1 2 ® and thinks thay 
= appeal muſt be removed by certiorari into the king's 
nch, and there only proceſs of outlawry can iſſue ; bug 


Phan 


hen the appeal is ſued before the coroner and ſheriff, to 


have the appeal determined it muſt be remoyed into the 
; s bench by cęrriorari. 
III. The third . of the *the'coroner is0 take the ac · 


ale LE an a era 5 W a pray is in- 
dict ore I or in king” 
bench for any 5 , uy may eas feſs the one and i AJ 


_ or accuſe or pts others of 5 and there · 
2 court aligns him a coroner to take his con- 


© ee e an appeal by an approver may take 


1 of the IPO? againſt any perſon for any fey 


ny 


(8) & 544. 


a N 


das _  ./HISTORIA/PLACITORUM: cORO NE. 
1 en e eee the ſame county, or in any 
| | other county. 29 E. 3. 42. Corn. 462. 

Af the appeal be in the ſame county, it ſeems the: co- 


roner may make a precept to the ſheriff to take the 
g ppcaled; but if he be only a coroner of es 


«a 7 


by the precept of the ſheriff, | 29 E. g. 42. Coron. 462. 
And therefore it ſeems in ib eaſe 50 
appeal before the judge of gaol- delivery within the fran- 
chiſe, and he may make proceſs ""_ the franchiſe to 
the mheriff; — caſe of Ely, 29 E. 3. 41. 5. quere, 
bow che -uſage is there, vi. whether the judge makes 
N our of the liberty and to Whom - 


But if the appeal be of a felony or treaſon out of the | 


county, the ſame muſt be removed or certified to the juſ- 
tices of gaol- delivery, and they may make proceſs into 
any county of England to take the perſon 8 and 
ſo che caſe of an appeal by an approver differs from the 
_—_ by a perſon grieved. 5 H. 5. Coren. 437. 29 E. 3. 
42- Coron. 462. Stamf. P. C. Lib. I. cap. 82. F. 53. . 


. . The fourth power of the coroner is to take the 


conſeſſion of a felony by a felon, tho the felony were 
committed in any foreign W and to take his abju- 
ration. Stamf. f. 53. 

But by tho ſtatute of 1 Fac. cap. 25. continued by 2 
Fat. cap. 28. the whole buſineſs o ſanctuary, and the ab. 


. Juration before the coroner relative to ſanctuary, is taken 


away; and therefore it is needleſs to repeat the office or 
power deen Ts Gs 82 
e 51. Het pponrsres 
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he may make a-precept to the ſheriff to attach 

3 guere; but howſoever he cannot make a precept to 
the bailiff of the frauchiſe, becauſe the bailiff of a fran- 
cChiſe cannot execute a proceſs within his franchiſe, but 


— 


muſt return the 


rent PLACITORUM Torone!” ot 
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L 5 hh it 10 Se a 2 1 77 1915-20 It wot} 
| Saur e 

1 27 mi St 

r An 31 r 
2 5 CHAP; evil ga 
5 was! . 1511 f vol 
| ” 7% : 8 
Cnc th tr, * „ ths 115 tbe crown, 2 
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Ef akin of as ſheriff 6 to bold wy &' the crown, See x. 
as well as the coroners and. other the king's bailiffs, 1 

i reſtrained ana taken away by Magna Charta, cap. 17, te- — 

cited in the former chapter. pa. 116. 

| Yet after that ſtatute he had power to receive indie ".0- 335 


ments and preſentments « of felony, tho he had nor PaWFtpCom. ch. 


to determine them. Woes 

* And this power was of tuo kinds, uz. ſpecial by vir e 
tue of a ſpecial writ or commiſſion, and e or Uir- 428. ch. 
tute officii in his Turn. WF peg bg 


The former of theſe powers, virtute brevis or com, Ti. She- 
 miſſionis, continued in uſe. till the ſtature of 28 E. 3. cap, if yer * 
9. and by that ſtatute all former commiſſions and writs of, N 
that nature are repealed; and enacted, that for the future Hark. 
no ſuch commiſſion or commiſſions ſhall be granted. 1 7 

And therefore H. 37 Eliz. B. R. where the coroner, Tit. Tora. 
found a death per infortunium, and it was, ſurmiſed for the 
king, that he was felo de ſe, and a melius inquirendym 
prayed to the ſheriff; ruled that none  thould iſſue, be- 
cauſe contrary to the ſtatute. ä 

The latter power of the ſheriff is virtute Men, and this 
ſtill continues in the ſheriff, namely, that he hath, pow. 
er in his Turn to take inquiſitions of felonies, that were 
felonies at common law; but the ſheriff cannot take an 
inquifition of an felony created by act of parliament, K. 
unleſs the ſame a& likewiſe gives him Juriſdiction ; and 8 
therefore the ſheriff in his Turs cannot take an inqui- >. 
3 rape. | 


E 3 | This 


is vogiz ene CORONA. 


This court is a court of record, and the ſheriff or his 
or clerk is Judge in it; the ſtyle Placita coram vice- 


kromite com S. in 


6s | ab the indictors, (w 


„% 


PR Tents ea taken here have theſe requiſites. . 
„That the courts be held infro mtn/em Paſthe, & 
El. Michaelis by che ſtatute of 31. E. 3. cap. 15. or elſe 
they. loſe their turn for that time, which hath been ex- 
pounded their court ſo held for chat turn only ſhall be 


id Stamf. P. Gf 84. J. 6 H.7. 2:4.:38-H. 6,7. ar 


The indictment muſt. be unger' the ſeals of the in- 


dictors, and by twelve jurors at leaſt by the ſtatute of 


Weſtm. 2. cap. 13. (a). And by the ſtatute of 1 E. 3. 
cap. 17, it muſt be by rolls indented between the ſheriff. 
1255 laſt ſtatute extends alſo to leets 
ad franchiſes,) otherwiſe the indictments are void; and 
one of the indictors muſt ſhew one, part of the indenture 
e ices, when 7 come to make deliverance, ye 
370 x the ſtatute of 1 R. 3. cp 4. the indictors in the. 
e ihe! 20 5. Keel. or 26 J. 8 d. p- 
. be of good name, otherwiſe the ſheriff or. 
bailiff all forfeit 405. and the indictment: is void. 
5 Therefore, it any be arraigned of felony upon ſuch. 


155 2 indictments he may plead that one of the indictors | 


- had not 20s. freehold, nor 265. Bd. c Is ſo that 
- when it is ſaid id ball. Je void, it muſt be intended void 
by plea z for if the priſoner excepts not to it upon his ar- 
ment, wh is concluded by that omiſſion. 
bg 1s n theſe. indictments of felonies in the ſheriff's 
"os GE they could not proceed to hear and determine 
them by reaſon of the. ſtatute of na Charta, cap. 17. 
yet the ſheriff did commonly make out proceſs or Cox X 
cepts in nature of capes to arrelt the parties, as ap 
bye gang, Wiſtm. 2. cap. 13. 
t now by the ſtatute of 1 E. 4. cap. 2. their powet 
of making out proceſs * theſe indictments is taken 
away, as well in caſe of indictments of felony, as other 
miſdemeanots wirhin their cognizance; but they are te 
n ſuch Preſentments and indictments to the juſ 


pin pt, 3% a) 2 Go. Inft.p. 530. | IN 
$14 1 | ; | ices | 


have hg to reeeive indictments of felonies at common 


extend 5 as well as to Turns, deere e * 
1 E. A. and therefore they cannot hear and determine Ws. 
lonies in them, but muſt ſend their indictments; 
of A e e of gaal-deliwery there a be 
heard and determined, if the offenders are in cuſkody,, _ 


— — 


PISTORIA PLACITORUM, COE. 


tices of the peace at their next ſeſſions, who are to 3 ; 
out proceſs thereupon, and hear and determine them; 


but if the original preſentment were not within the juriſ- 


diction of the Turn, the juſtices of ought not. to 
proceed upon ſuch ee 0. removed before 
them. i 8 E. 4. 5 
And what hath been ſaid 8 Turns of ſheriff: 
is in 2 great meaſure applicable to lects; namely, they.) 


law, but not of felonies by act of parliament, unleſs | 
ſpecially tuple 2 — > them. 


Charta, cap. 17. 1 F. g. cap. 


8 H. 4. 18. 4. Franchiſe 2. or remove them by certiarari 


ee ee r enn N e SIN 


them to an outlawry 


And thus far & concerning the ordi ang 
are inqu * 


wherein felonies 


the ſtaple, a the franchiſe of infangthief.and HRT 
becauſe they are wholly diſuſed, and the 8 
cerning them rather for curiolity and antiquity; than for 
uſe in'this buſineſs in pleas of the cromn. The juriſ- 
2 of the royal e e Ely, Hexam and: 
Hex. and other ace t iſes remaining ex- 
pes by the ſtatute H. 8. cap. 24. are but parti- 


_ cularjuriſdictions, and by ſo uſeful for the pleas or. the 
1 as for 4 tract concerning che juriſdiction of 


eee. „ 
es 


79S: * 
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of, heard or determined 
T have wholly omitted che courts in rm the courts of 


1 been viacironvn besen, 


es | Be 

10 — n 14 70 % * hs © ' W f 
*E Ge 1 2 : "x4 £34) +, ? . I . a : A Fo. 212 

E * . l | N < * — * : Fl * . y * 7 4 


_ # 8 i W c* A 
- : "= Ag X | þ 7 4M AT 4 c 4 
: : 0 r * 
a TY 7 * ; 1 - . * : > 
F, i443 2 12 þ N 4 . #4 N 8 - 1 3 
; 4 22 FP Td. on - "el oh Fy : 4 TY | "KS © £3 FICTE T7 - 
„ 79 as 1 fs dhe ; . . . 
5 2 44 th $43: 31 74 6 A * ir 2 4 4 J 1 » 
1 Kd 4 9 * * £ . * 4 $4 i4 1 38 „ N * 
, 4 * W „ * 
. - 4 4 © 
4 — * * * * LI N 
© 4 = 
5 63) + #rby'\'; K 2 


wy Ll . 
* * 8 V. Fd 2 
n 


{it | 
— 90 of felans —. el. ; 
87175 i y pnyate perſons, 4 and ei es. era fi 


os 
| ia Nn "IDA one. a AS ain 


. H ih the lichen apy! il "35s 
e ral courts of ordinary juriſdiction, where traitors 
tos or and felons are to be procreded againſt, I ſhall now de- 
4 ſeend to the conſideration of the means and method of 
C. tit. Af. bringing 1 offenders c trial eee and exe». 
reſt. Fol- cutien. 4 21 2 For; ira 
1 175 And herein 1 ſhall ebbrve: this — — Grſt to conſider 
 andg  thoſeicourſes, that are preliminary to their arraignment, 
" Blacks. and afterwards to conſider of their arraignment, and. 
15 me” 55 oy ptoteedings, that are ſublequent thereynte, their 
_ Pa. trial; judgment; and execution 
859, &c. Concerning the former, namely the 0 prelimina- 
ry; to their-arraignment, they are principally: cheſe,. viz, 
1. The arreſt or apprehending of ahem. , 2. A | 
priſanment or commitment, and #berein- of baili 
. them before n 555 Their in ite 
: their A= Ci! 1 
3 denden et of dec, arme) their arteſts or 
. Ing ii van 
This is the firſt inſtance of Wit profequtions and this. 
b done either, 1. By private perſons by virtue of the 
law, or 2. By officers or virtute officii, or 3. Upon hue 
and cry levied, or es or preceꝑt —— 
cept. 7 15 | 
5 before I come to theſe I will conſider Tomething 
concerning eſcapes of felons, and what puniſhment lies 
upon. them that permit it, which will open the conſi- 
deration of what 1s every perſon's duty in this caſe; and 
by this eſcape I do not mean eſcapes ſuffered by ſheriffs or 


gaolers, but eſcapes ſuffered by vills, * or pris 
vun n= 1 4 
8 "I 


merkt DEAGIPORSIC CORO, I 


If there be a murder or manſlaughter committed either 
in the day or night in an incloſed ton, if the murderer be 
not taken, the town or city ſhall be amerced upon a pre-. 
ſentment thereof, either by the coroners or grand inqueſt 
before the juſtices of gaol-delivery. 3 E. 3. Coroy. 299. 
But if it were a vill not incloſed; there if à murder were 


committed within the preeinct of the vill, tho in the 


night, the vill mould not be amercedy" but if it were in 
5 en LO 5 8 the evening, the town ſhould be e, 


— 
— 


vill. 3 E. 3. Chron, 346. 10 H. 4. 76. Eſcape 8: per 


field, and the mordeter not taken, if it were done in the 


ced. "1." 3 E 3. C 199. 
kf the fine w-is 1 killing wire by by a min by 


miſadventure, if Ke eſcapes and be not taken. 3. E. 3. W. 


ron. 302. for tho by the ſtatute of Mariebr. cap. 26. that 
common fine or amertement, called murdrum (*), was not 
to be impoſed in caſes of death pe- infor tunium, yet the: 


nniefkement called e capiam took 3 in that: ow 
| Vide Bratton, Lib, III. cap. 15. 


If the malefactor were taken by the townſhip, adidas | 
livered to the ſheriff or his neg or to the gaoler of the 
county, and then an'eſca o , the townſhip” is not 
chargeable, bur the ſheriff or bailif. 3 E. 3. n 3 
But if he be in guard of the conſtable, and the con- 
fable! is bringing him to the gaol, yea tho the guoler re- 
fuled. to take him, If he eſcapes, it ĩs a charge upon the 


Gaſcoi 1 nay, tho in the fli 10 he. be fſlain for 

of re = 25 be — 7 ſts, . n 
the l. . Coron. 3 55 
oy Ee I: Tis vill N Wecht 6 Ane 


amercement, the hundred ſhall be charged rherewith, 


and in default of The hundred, the county; and if 
killing be out of any vill, the hundred is amerceablo 


| br he oe . E 2. Cora. 425. Sramf. F. C., 


| I. J. 34. 5. 
1 1 36 is only in caſe of felony touching che death of 


a.man, for there the fact is a that the man is 
ain; but in caſe of other felony, as theft, there tho the 


lai 
chief be not taken, no amercement lies upon the "town, 


(*) Fide Part I. p. 39. 426. 447+ 
- nor - 
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not other Penalty ar coakmon-law, but by — 


Warten, de gn inf. ar ni 

2 had. a . ooh of 6.6 
cuſtody the conſtable, he eſcaped, vi 
and ſo is *. if they have him in 


| 1 and ſuffer him to e 12 E. g. Cor 
3 The law. uſed in the time of chage. 9 Þ N e 
2 IH. can. 10. to be thus: if a man had com- 
mitzed manſlanghtet either by misfortune or otherwiſe, if 
"he fled, and the jury ware inquired of by the judge if he 
ve dimm, tben the diem was to. be amerced bỹ7 
— becauſo they had him not chere; if he were 
not in auy deceuna, then the vill was tobe amerced ; Be. 
EE.  eauſe they received him an ) inhabicant, and had bim not | 
ES i franco p hank peta ee congmen, ae 
-  - evight:to bein frank- pledge, t clergy Dd hors 
men, and knights a their, fail es () and th 
in w caſp of clergymen, noblemen 2 Knights, Far 
of their family de nanupaſtu murder or 37 0 
ſlaughter, che e or Knight was a- 
A ord actor we unleſs ſome ſpecial cuſtom 
g 1 — it, as in Hersfordfhire ; and thus did the 
ae ng after continue : vide 8 E., g. Coron, 428. 4 
| Jain aheyer domini-in ſervitia ſuo-txiſtens facit felbmia 
@ yonviveetur,  quamuis poſt felaniom- ip/ius non recepravit, 
eft; and 3 E. 3. Tin. Norti ton, Coron. 293. 
lere preſented, that A had killed B, and it was de- 
2 the preſenters, whether he be we in decemd ? 
8 anſwered, He was st? Then i it was d Ne wh ete 
A 


' thereypon the parſon was. amerced far his ma; nope. 
Then it was demanded who was preſent when he ſlew 
They ay It vg then demanded of them, whether C. 
received him [took him]? They ſay Not; wherefore C. 
| wavfmnereed. Then it was demanded where the feloa was * 
They ſay- be is ęſcaped; then it was demanded whether it 
vero done in the day or the night They 1 in the 
a, therefore the hole vill was ST. 


: (2). Vide Part I. 5. (ain a | | | 
RSS” oe Several 


ie.cuſtody, or in the cuſtod r 


They ſay with the parſon py the town; 1 5 


* 


3 
” 4 


. meme e , 5 


1 in tlie 2 The and the felon. c{; 

whole vill was N Rh 22 2 3. Caron. 238, 4 ; 

effect three amercements for Cape. 5 
And nate, that according to e alu ſapra, be is 4 
| manupaſtu, qui eft. ad uu & veftitum, or ad vittum, cum 
mercede, as a houſhold ſervant; and according to the an- 
tient law, he that entertained a man three. nights, made 
. him to be de manihaſtn; 8 

Pzbis law, of amercivg the dercnnd, or him of whoſe fa, | 

mily an offender is, not, ahrogatek but yet it is not 

—— N ber e HE te felge af fn 

tution, whereby every man was u t 
maſter or father, with whom he lived, or muſt be within 
ſome decenna that may ſee: him forthcoming: uide 


Spelman in Glaſſer. Tirul. 45 riburg & Leges Edvardi, cap. 


20. (4). 
* di the vill; is anſwerable for aneſcape, oi 18 he chat 


is preſent when a manſlaughter or murder is 
and doth not do his beſt endeavour to apprehend the ma+ 
lefactor, though he were not party or acceſlary to the 
crime; with this agrees 8 E. a. Caron. 428. before - men- 
tioned, where it is called only an amercement; hut 8 E. 
2, Coron. 395: he that was of full that was ; 

| when a manſlaughter was e ne leva le mains 

attach le felem, was committed to priſon, till he made 
„ but he that was within age was diſ- 
Tharged ( 5 
And tho in the 8 7. 31, b. a perſon in- 

dicted for being preſent at a felony, without ſaying he 
was aiding: and abetting, was diſcharged, it was becauſe 
the indictment there was wich intent to make him a fe- 
lon, and not to charge him witha miſdemeanor for not pur 


{a) mut. Leg. Angle-Sax: p. 20. {b) Vide Part I. . 1m. 


4 


+ #7 
\ \, ++ 


= 
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. 6th, upon probable grounds, ſuſpect the perſon ar- 
reſted to have . d it, tho in cd he did it not. 


9 


misronfA PUAEFFORUMICORON®: | 


_ other Warrant than What the Ia Mn 

gon thereof is a niſdemeanor, and puniſhable by fine or 
2 arnercement. © S113 175518 AB +7451 on Bos i B+ 52 $239 047 465 © 07406 
And now therefore I come to conſider touching the 


a 


ſuing" che: felon'© vide Co: P. C. p. 117. It is 2 milde- 


meanor, for which the party hall be fined and impri- 
| ſoned; Wy, YER 90 #7 46300 ere | NA Ong 241, 7 N 

By chat which hath been ſaid;"it appears, that the ap- 
 prehending of a "felon is in many caſes a duty, and not 


* 


arreſts by a private perſon in caſe of felony. : 
And this is of theſe kinds. r. Where the party ar- 


feſted hath really committed afelony, and this is known = 
to che party arreſting.” 2. Where the party arrefted hath 
really committed a felony, but is only fuſpected, and not 


certainly known to the party arreſting. 3. Where there 
Hath"been à felony committed, and the party arreſting 


II. As 0 the firſt of theſe, Where a perſon hath com- 
; 80 4 N wb } 1 "44 


bot ſuch the caſe — 


Mfttetl felony, and z. knows it. 2 
It is true in this caſe, if the time and nature of the fact, 
andthe condition of things will bear it, it is beſt to com- 
plain to a juſtice of peace, and have his warrant for the 


apprehending' of him; or if chat cannot be had in con- 


venieht'time,” then to call to his affiftance the conſtable; 
be, that the delay that muſt ariſe 


neceffarily by theſe ſölemnities, may give the felon o 


portunity to eſcape; and therefore in this caſe J. with- 


out” any other aurhority than what the law gives him, 


may arreſt or apprehend the felon ;” and if he cannot do 


it By his own gth, he may call others to his affiſt- 


ance; or Taiſe hue and cry for his apprehenſion; and if 


he'U6th not thus, he is puniſhable, 48 is above declared, 


if it can appear that he knew it. 


3 * 


— 


And it will be all one, whether the felony were com- 


mitted in the fame county, or in any other county; for 


the law in this caſe makes . an officer; and this was 
antiently the law, and ſtill is. Bracton Lib. ult. in fine, 


in criminalibus cauſit, ubi ſegui debet capitale ſupplicium, 


(vita videlicet vel mutilatio membrorum, non ſequitur attachi- 


2111 |  amentnm 
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ementum-aliquod, ſed .corpus talis, -quicunque-ille fuerit, ah 
omnibus arriſtetur, qui ſunt. ad fidem domins regis, five inde 
 preciptum babuerit, five non habuerit ; and accordingly. it 

is ruled, 10 E. 4. 17: H. chat it is a good juſtification for 
a man in an action of falſe impriſonment to ſay, that the 
aintiff committed a: felony, and ſhew what, and the 
be 2 — — _ 2 — 8 con- 
| or t have t him to unfelf 
nn * 
But the ſafer way is, to dring him before » juſtice of 
peace, who may examine and commit him. 
And as a private man may do thus upon a 2 felony 
committed, ſo if he — Greg? murder by a dange- 
rous wound given, he may purſue the offender. 7 E. 3. 


16. Barre 291. 
And in bath theſe caſes, he may break open doors, if 
be de denied entrances and; if de fao the felon or male- 
factor be there, for the law makes him an officer in this 
er A re ee | 
3.1 1 5 
4 Nay yet farther, if the felon reſiſts or flies, lakes bo 
cannot be taken without killin him, -this is juſtifiable, 
and no felony; but ſtill it muſt be where he cannot be 
other wiſe taken, for it is for advancement of juſtice; and 
* preſſion of felons, and therefore if they cannot be 
dotherwiſe apprehended, it is lawful, as well as if ¶ were 
4 : conſtable, or had a warrant ; and if the books that 
ſpeak of this matter, be but carefully examined, it will 
appear that the law was ſo generally taken, tho he were 
| purſued or taken without any formal proceſs. to the ſhe- 
bs and that as well before an made, as after; 
: and this appears in termin, 22 Aſia.” 6. 3 K. 3. Ru 
346, & 328, & 290. but indeed the books of 3 E. 
Coron. 288, 289, ate of a conſtable and watchman: 


nr the townſmen 99 


fined 405. but ir ſeems it was more for the eſcape. than 
the killing: wen Neu. nee. 
accordant. | 
As to the ſtatutes of Meena:Charta,. cap. 29. 25 E. 3. 

cap. 4. 28 E. 3. cap. 3. 4 E. 3. cap, 3. do not at 
„ eG 


— 


— en PEACITORUM'CORONE. 
Chal de hewꝛn im due time; and therefore whatſoever 
* EA. Nautik been before ſuid holds true in the firſt inſtance of | 
- this ment, cho che party he not yet indifted. + 
III. As to the r where a felony is com- 
mitted by B. but . that arreſts him, doth not certainly 
| Anon ite as not being preſentat the commiting of it. 7 
I take the lau t be all one with che former caſe, only 
e he doth herein, he doth at his peril ; for if in 
truth B. be a felon, then . may arreſt him, and may 
_ 1 bk a houſe to arteſt him, if he be within the: houſe, 
and refuſes to render himſelf, yea, and if he will not 
fer Himſelf to be taken, he may in caſe of necoſſity 
*be killed; bue this ſtill is at the peril of A. for if he 
eee ee A. if he. 
of If, ; \ 
3 forth this will be-juſtifiable in caſe that 4. 1 
e eee of den mod will be conſiderable” in | 
next enquiries. 
III. The third caſe- is; here ls 2. fclony committed, 
his he whether committed by B. or not, von conſtat, and 
therefore we will ſuppoſe, that in truth it were not com- 


1 


titted: by B. but by ſome A. hath 
ble a0 r er . — Klon, and ca 
25 doth arreſp him] this arreſt! is lawful and juſtifi- 
ab E, and the reaſon is, becauſe if a perſon ſhould be pu- 
nihech by an action of treſpaſs, ot falſe imptiſonment for 
An arreſt of a man for felony under theſe circumſtances, 
 malefaftors World her Es common dewümcot of de 


e 
2 good ſuch » juftifintivn-of impriſonment 
1. There muſt bs in fact a felony committed by ſome 
perſdn; for were there no felony; og 6s mah 
of ſuſpicion. Again, -2. The 8 — 
ſon), — arreſts, muſt ſuſpect be che — 
- muſt have reaſonable cauſes 1 ſych ſuſpigion; ind hk h 
- muſt be alledged end proved. 


1. There myſt be a « felony done; and therefore if a : 
man be taken for ſuſpicion of felony, and delivered ta 


the conſtable, or remains in the cuſtody of him that took 
him, yet if in truth no felony were committed, he may 


| r — 9 3 


"4 


x. 


SAS 


truth innocent, and it ſo appears 


. 
— 
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- eſcape} Kelw, 34. 6; 5. But if a felony were Committed, 


though he that is taken for the ion thereof-be in 
conſtable,” or him 
that arreſts him; get if he ler bi kim ga before he be ĩndict- 
ed, and itted or delivered Þy proclamation before 

the juſtices of gadl- delivery, the party letting him go 


hall be puniſhed for an eſcape. 4 H. 12." nen | 


"Pate, 146. 5. 5 H. H. 4.385. 
| 1 hls Arlt bim, abs" he + that u. 


pet him, and regularly it cannot be done by another; 
and therefore if à man juſtißes in falſe impriſonment 
for ſuſpicion, he muſt juſtify it as his on act, and not 
by the command of the ſheriff or other officer, nor can 
tes Jon by Je CREE him that to ſuſpedts, 


11 E. 
15 always hold true; for an '6fficer of 


- But this 2 


ice, may, in aſſiſtance of him that ſuſpects, juſtify 
the im priſonment; as a conſtable, upon a<complaint 
made to him by him that ſuſpects; may Juſtify; but he 


muſt allege his juftificatian in the ſame manner as he 


that fuſpeRted ought. viz. a' felony done and cauſe of 

"ſuſpicion ; and therefore the party ſuſpecting and deſir-. 
ing the conſtable's-afſiſtance myſt acquaint him with the 
whole matter, and the eauſes of his ſuſpicion, otherwiſe 


he is not bound to aſſiſt him. 2 H. 7. 18. l. And in 


like manner a juſtice of being applied to by him that 
ſuſpects V eee wich the wi eee 
of che caſe (c. 


. this appears beyond diſpute even by che ſtatute of 


3. cup. 1. power is given to the zuſtices 
Ges ro voth yn whom they find = inditmens 
ion, and to ꝓut them in | 
te pry ww is apparent, 6k 1g the juſtices'of 
eee udges 3 


find the 


de and when rhey have examined ny g d he 


touching the reaſons of their ſuſpicion, 


cauſes of ſuſpicion to be reaſonable, it is now become 


the juſtice's ſuſpicion as well as "theirs, and according 
N P. 43 Bla. C. B. Croke, n. 25.-Tatam's ca 


fc); and dhe ſaying of my lord Cute, * Wr. 6 


(*) Vide Part LAWS” Wa * . 
| p. I 77. 


. 


975 , 


E 


1 p. 17%. That notwichſtanding ſuch. wart ant, or tho 


3 
WT” 
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x 


aid of the conſtable upon ſuch complaint, it is ſtill th 
. party v arreſt, and not the conſtable's or juſtice's, and 
4 that he muſt be pręſent, and chat he cannot break open 
s door by virtue d ſuch warrant,” is neither warranted 
br che law nor the common practice (); and in the book = 
Wa ens, where ae Jui d in aid of the con- 
table upon 3 felony done, and # ſuſpicion and cauſe 
_ thereof, wt inf, it was ruled a goed juſtification againſt 
© . theopinian- of Bryan; and it is apparent by the ſtatute of 
SE. 144.5 If any perſon hath any evil ſuſpicion 
g perſons to be robberds-men, waſters or draw-latches, | 
they ſhall be incontinently arreſted by the conſtables of 
the toun, de it hy day or e if they be arrelt- 
y 


«<« ed within franchiſes, the be delivered to the 

- <, bajlif of the franchiſe; it in the gildable, ro the ſhe- 

_ +. riff, and kept in priſon till the coming of the juſtices. 

M be ſuſpicion may be by any perſon, yet the impriſon- 
ment muſt be by the conſtable; and the reaſon is that 
uhich is given befote, becauſe the conſtable is a proper 


Wes  - officer, to-whom complaints of this nature may be made. 


And therefore if a felony. be committed upon the goods 
A and the goods be found in the cuſtody of B. and A. 
comes to a conſtable and ſhews him the caſe, and requires 
bim to N before a juſtice; this is a good juſtifi- 
cation by A. in falſe: impriſonment brought againſt him 
without ſo much as an averment, that he ful] him. 
H. t. 513. Marbery and Porter, B. R. vide 2 E. 
ee e 
But it is true, chat he that is not an officer cannot juſ 
- tify by the command of him that ſuſpects, if he alſo; be 
no officer; and ſo are the books of 5 H. 7. 5. 4. per Cur". 
12 C. Rep. 92. Sir Antony Afaley's:caſe, 11 E. 4. 4. . 
But then the caſe. is eaſily ſolyed, for if a felony be 
committed, and A. hath probable cauſe to ſuſpect B. and 
g Accordingly ſuſpects B, and acquaints C. with the whole 
matter, C. upon this having probable cauſe to ſuſpect B. 
tho he cannot 5 the imptiſonment of B. as by be 
. command of A. that firſt ſuſpected him, he may juſtify +y 
bis own ſuſpicion; and the like of him that comes jn aid 
TIE; % Nis Feri I. p. 579. | 
PTY 5. The 


— ' 


HMSTORTA PUACITORUM CORONE! 
3. The third thing to be obſerved: in this arreſt by a 
7 2 upon ſu faſpicion is, that he hath a lr 

uſe of ſuſpicion. 


And theſe probable cauſes ue eg for 2. 
fines common fads, . 15. 5. 11 E. 


of the like, 


* found u att. him, or be in vivo 
0, Rep. 92. 's 2 party with him — 
1 the OS 4. 20. 4. 


tho but ſuſpected, ſhould be apprehended, that à man 


N twenty cauſes of ſuſpicion, and it ſhall not 


e his plea doubla, for one anſwer makes an iflue ups 
on the whole, biz. de ihjirif ſud proprid abſqite tali cauſd. 


and no iſſue ſhall be ſingly taken upon one cauſe" of ſuſ- 


Fs where many cauſes are thirs auen i ht 
oy E. 4. 20. a, 
Nee bar is to be dohe by rivate perſon; e 


_— Party upon ſuſpicion of felony; if after ſuch an 


arteſt the party arreſting diſcharges him without brin 
— 92 juſtice or conſtable; he ſhall te puniſhed = 
he of the king's ſuit, but it makes not the i 


ms phate þ as to the pa Tn 8 4 8 = 5 
re- 


f nne to 
e that made the [me is pond 10 E 


ceives him, 


4 18: 4. but he ruſt not carry him to a gaol of any other 


county than where he is taken, unleſs either 4 be n 
gaol in the county, or that he cannot for the — of 
rebels bring him to that gaol. II E. 4. 4. 


Or he may deliver him to the conſtable of the vill, 


| and that is a ſufficient e 10 E. 4. 17: % 
But the proper way is t 

peace, who may commit, or diſc 
the caſe requires 


or bail him, ag 


Let if ihe party, irteficed be fk arid caitnor bees 


moved without 10 5 of death, he may detain him i 
his own houſe, till he can reaſonably way bin t to a jul 
; UP or officer. 2 E. 4. 1 5. 


wei 2 Foes bo F hay ol x s | 1. 


* 
. „ 3 , = * 


4. 4, 5. Sc. hue and cry levied; 21 H. 25 48. hath part of 


And nate, ou the 3 hath that eure; that malefsctors/ 5 


Geke er ba de, of 


5 
5 
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2 The arrelt of a man upon ſuſpicion of felony by a 


ivate- perſon is, as before is a thing permitted 
law and therefore juſtifiable ; ar it is not a thing 


commanded by law, neither. is the; party * if 


be omits it, 28 in caſe where it is 4 Enomn felony, or 


= of nd cannot 


3 hae and cry levied, or by an officer, or 
A i for no wan i Judge of a man's ſuſpicion 


And JL there. is nor. the ſaine privilege in all 
allowed to him that arreſts upon ſuſpicion, as to 


b ebe erde hue pg. e 2 or 


where. . is preſent at the felo my ,commautted, and 


pony 
Is ft oe he rhas arreſt 25/6 b 
uſtify the breaking open of 
party ſuſpected, but he doth it at his 
— 4 if? in truth he be a felon, then it is quſtifiable, 
if he be innocent, but upon a reaſonable cauſe ſuſ- 
— it is got juſtifahle, 4 Co. Fin Aa 177, 178. 


| Jet to prevent a murder or manſlau 
a: | -4) bur he he 


perion may wy open a door, 12 ket . 2: Fn. 
E c doors open, and make 


Aae tar jy eg b mat acquire pry 


vith the cauſe of his arreſt. 


: But in caſe of a known We nen br 
where a felony. i dene, and a. conſtable. comes and de- 
mands entrance upon a complaint to him, or by a juſtice 
of peace s warrant, or upon hue and cry; Tv poli 


; may be broken open. upon potice and demand of entrance 
os os Again, if there bea felony committed by B. and A. 


 peaſenr and ſees, it, and purſues the felon and he can- 
— taken, and A. kills him in the purſuit, 
tho he have not arxeſted him, the law juſtifies him; and 


3 - Gibly the ſame law may be in caſe of an officer, a war- 


rant, or hue and cry, tho the perſon be not guilty of the 
fact if he refuſes to ſubmit wn 7 but ae loc infra. 


But if a felony be committed, 9 probable 


4 * T7 1 
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cauſe ſuſpects B. o have been the felon, tho the law per- 
mits him to arreſt B. tho in truth innocent, yet he can- 


not juſtify the killing of him upon his * and refuſi 
to ſubmit, juſticiari ſe permittere nolens ; but if he kil 


him, it is at his peril; for if B. be innocent, it is at leaſt 


manſlaughter, Co. P. C. p. 56.221. 22 z. 55. and the 

reaſon is, becauſe B. is not bound to take notice of A. as 
authorized to arreſt him, as being no officer, nor havi 
any warrant; it is true, a conſtable arreſting in the king's 

name, or offering ſo to do, the party is bound to 


notice and ſubmit, as hath been ſaid, Part I. cp. 37. 


but a mere ſtranger offering to do it, a man is not bound 
to take notice of his authority, and therefore may fly 
from him if innocent, tor poſſibly he may think he came 
to rob him. | | « * 


— 


3. Yer farther, if an innocent perſon be actually . 


reſted upon N by a private perſon, all circum- 
ſtances being du | 
arreſt, yet I do not think the perſon arreſting can 


him, tho he cannot be otherwiſe taken, for the perſon | 


arreſted is not bound to take notice of that authority 
that the law gives to a private perſon in this caſe, 
Hut then can he juſtify the beating or ſtriking of him in 


caſe he cannot otherwiſe take him that thus makes the 


aſſault? As where a bailiff of the ſheriff _by warrant ar- 


Is reſteth a perſon, tho he cannot ſtrike or beat him before 


the arreſt to take him; yet after the arreſt and eſcape 


ſuch a bailiff may juſtify his beating, if he cannot other- 


Vie retake him according to the opinion of the book, 
2 E. 4. 6.4, „VCC 
And it ſeems he cannot, but only lay his hands gently 
upon him to lay hold of him for the reaſon before given. 
43. But then ſuppoſe. that either before the arreſt or af- 
ter the arreſt, B. draws his ſword and aſſaults A. and A. 
preſſeth upon him either to take or detain him, and in 
the conflict B. kills A. it is murder in B. or if A. kills B. 
is it quitifiable and no felony in 4? | eek 


Ik the bailiff of a ſheriff is about to take a priſoner, 
and before he takes him the party draws his ſword and 
kills him, this is murder, as is before ſaid, Part J. 2 | 


37. And on the other fide, if either aber or before 


” 
= 
* 


\ 


N | 


y obferyed, and he breaks away from ts 
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xrreſt the bailiff upon aſſault made upon him kills the 
party, this is no felony, neither is he bound to give back 
to the wall. Co. P. C. p. 56 & 221. ee 
It ſeems, that if the party arreſted Kills him that thus 
arreſts upon ſuſpicion, (always ſuppoſed the party killing 
8 15 innocent,) this is but manſlaughter and not murder; 
And on the other ſide, if the party arreſting kills the party 
arreſted or intended to be arreſted by him upon ſuſpicion, 
that this is manſlaughter; and tho the arreſt in this caſe 
nad been lawful, yet the party atreſting hath not the ſame 
Privilege, as in caſe of killing a man upon hue and cry, 
tho. the party arreſted after the arreſt, or upon the attempt 
of thearreſt, affaulted him that arreſted him or attempted 
to arreſt him. 1. ny in this caſe, tho the law im- 
powers the party to arreſt him, yet it is. but a po er of 
_ © Permiſſion, 50 injunction by the law, neither is he 
1 if he had not made ſuch an arreſt ; and ſo not 
like the caſe of an arreſt by an officer, warrant of a ju” 
_ "rice, or hue ir where it is a duty to arreſt, and the 
patty, that omits his duty in this caſe, is puniſhable by 
ne and impriſonment for his omiſſion. 2. Becauſe he 
might have had a legal warrant from a juſtice of peace, 
or called an officer to his afſiſtance, and then he had been 
under a more effectual protection of the law in what he 
did in purſuance of his duty. 3. It would give too great 
a latitude for perſons to be theit on judges. in this caſe, 
undd to take away a man's life who is innocent, and poſ- 
"fably might not have ſufficient aſſurance, that either a fe- 
{Tony had been committed, or that he that arreſts had a 
juſt or lawful cauſe of ſuſpicion. | | 
Andi it ſeems the law is the ſame, whatſoever the cauſe 
of ſuſpicion were, yea altho the perſon were indicted for 
the offenſe, becauſe a perſon innocent may be. indicted, 
and becauſe there is another way to bring him in to an- 
ſwer, namely proceſs of capias to the ſheriff, who is a 
known reſponſible officer. 3 E. 3. Coron. 346. p 
And- thus, far concerning arreſting by aprivate perſon 


= 


upon ſuſpicion. 
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CHAP. Xl. 


Concerning arreſts er apprehenſion of LIES or perſo + 
be * 25 W officer. eue 


are certain a 5 wires of public juf: %e 
tice, that. virtute officii are empowered by law to Th. Ar — 
arreſt felons, or thoſe that are ſuſpected of felony, ant] 104 1 


4 that before conviction, and alſo before indictment. 7 Hawk. 


And theſe are under a greater protection of che law in P. E. tit. 
execution oy this part of their office upon theſe two ac- Arreſt. 

counts. Becauſe they are perſons more eminently 319, 8 
truſted by ng law, * in many other acts incident to their & 4. 
office, ſo in this. 2. Becauſe that they are by law puniſh- Com. .E 
able, if they neglet their duty in it. : OE 
And therefore it is all the reaſon that can be, that they Arreſt 
| ſhould have the greateſt protection and encouragement in 2 
the due execution of their office, ſince their actings herein 
are not arbitrary but neceſſary duties, (not permiſſions, ). 
and under ſevere puniſhments in their neglect thereof. 

And hence it is, that theſe officers, that are thus in- 
truſted, may without any other warrant but from them- 
ſelves arreſt felons, and thoſe that are probably ſuſpected 
of felonies ;* and if they be aſſaulted er killed in the 
execution of their office, it is murder; and, on the other 

de, if perſons that are purſued by theſe officers for fe- 

» Jony or the 7 ſuſpicion thereof, nay for breach of the 
peace or juſt ſuſ 7 n thereof, as MEETS, .perſons 
unduly armed, ſhall not yield themſelves to theſe officers, 
bur ſhall either reſiſt or fly before they are apprehended, 
or being apprehended ſhall reſcue themſelves and reſiſt or 
fly, ſo that they cannot be otherwiſe apprehended, and 
are upon neceſſity ſlain therein, becauſe they cannot be 
otherwiſe taken, it is no felony in theſe officers or their 
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of this ſufficient hath been ſaid before: I therefore come 


ſon, whereof hereafter cap. 13. 


| ring under his ſeal to apprehend the malefactor, 14 H. 
7. 9. . 
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_ aſſiſtants, that upon inevitable neceſſity kill them, tha 


poſſibly the parties killed are innocent, for by their re- 
ſiſtance againſt the authority of the king in his officers, 
they draw their own blood upon themſelves. |, | 


The officers that 1 herein principally intend are, 1. 
JIuſtices of the peace. 2. Sheriffs. 3. Coroners. 4. Con- 


ſtables. g. Watchmen. And when I mention theſe I 


. alſo, include all, that come in their aid and aſſiſtance ; 


for every man in ſuch caſes is bound to be aiding and 


aſſiſting to theſe officers upon their charge and ſummons, 


in preſerving the peace and apprehending of malefactors, 


- eſpecially felons. -- 3 | | 
Anchif any being thereunto called ſhall not give their 
--; Aafſſtance,.. they are to. be puniſhed by fine and Impriſon- 


ment, and conſequently are under the common protection 
of the bs calls with the officers themſelves, . © 

And that was the reaſon of the ſtatutes of 7 Far. cap. 5. 
and 21 Fac. cap. 12. that gave power as well to aſſiſtants 
df the moſt uſual peace-officers, as to the officers them- 


ſelves, to plead the general iſſue, and give the ſpecial mat - 


ter of their juſtification in evidencę, and allow doubly 


+ coſts to the defendant. _ ; | 
-  , Whereſoever a private perſon may arreſt a felon or per- 


ſon ſ»ſpefted, there any of theſe officers may do it; bur 
to that power, that concerns them ſpecially as officers in 


I. Juſtices of peace have a double power as in relation 


to arreſt of felons ; one ER EO of another per- 

Another primitive and 
original in themſelves, whereof at preſent. — 
If a juſtice of peace ſee a felony, or other breach of 


the peace committed in his preſence, he may in his own 
| perſon apprehend the felon, OR Wet W. 

And ſo 

hend him, and ſuch command is a good warrant without 

writing; but if the felony or other breach of the peace 


he may by word command any perſon to appre- 


be, done in his abſence, then he muſt iſſue his warrant in - 


adjudged; and by Fineux, if there be any riot 


- 4 | 


oo 


frequent. | 
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or breach of the peace like to happen by a tumultuous. 
meeting, Sc. he may command his ſervants: or others to | 


preventit by arreſting the parties. 
And note, that if the juſtice of peace hath either from 


himſelf or by a eredible information from others know- 


of a felony done, and juſt cauſe of ſuſpicion of any 
erſon, he may himſelf arreſt add commit that perſon, 
14 H. 2. 8. per Keble 3 and according to it are the expreſs 
words of the ſtatute of 34 E. 3. cap. 1. before-mentioned, 


II. Secondly, As to the Serif, it is ordained by the ſta- 


tute of Weftminſt. 1. cap. . (4), That all generall 


be 
ready and appointed at the commandment and fi 


* monsof the ſheriff, and at the cry of the country to 


« ſuc and arreſt felons, when any need ſhall be, as well £ 


« within franchiſes as without, and they that will not ſo 
*© do, and thereof be attaint, ſhall make grievous fine to 
„ the king, and if default be found in the lord of the 
« franchiſe, the king ſhall take the franchiſe to himſelf, 
« &c. And if the ſheriff, coroner, or bath, will n 
« attach or arreſt ſuch felons there, as they may, or wi 


not do their office for favour borne, to ſuch miſdoers, 
and be attaint, they ſhall. have a year's impriſonment 


* and after make grievous fine, if they have where with, 
and if not, three years impriſonm en. 
By this ſtatute the ſheriff is not only enabled but in- 
joined to arreſt felons, and all perſons are required to be 
aſſiſting to him therein upon his ſummons; and they are 


puniſhable by fine and impriſonment in default thereof. 


And altho the ſheriff in his Turn had power to take 


preſentments of felonies at common law, yet this was not 
intended barely of iſſuing. upon ſuch inquifi- 


tions, but to a miniſterial taking of felons as he was con- 


| ſervator of the peace, for his Turn was kept but twice in 
the year, but the occaſions of taking felons were 


iſed, vide g H. 7. 8 4 in 


And accordingly it was pract 
fine, the ſheriff arreſted one ſuſpected of felony, and no 
queſtion of the lawfulneſs thereof. Sal lh) 


(a) 2 Co. Inflt.p. 172 


ws Os ut c 
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III. Corontrs : Tho coroners had no power of takin 
inquiſitions of any felony but the death of a man, as hat 


been ſhewn; and therefore by the expreſs proviſion of the 
ſcatute of 4 E. 1. De officio corenatoris 11 


make proceſs but make hue and cry after them, 


the ſtatute of Ne. 1. cap. . above. mentio gre 


a conſervator of the peace in-relation to all felonies, and 


dan command them to be apprehended, tho he can _ 


1 
Fable. 


no inquiſition concerning any but the death of a man. 
IV. For the office of conſtable it is of twofold extent. 


1. Miniſterial and relative to the juſtices of peace, coro: 


ners, ſheriffs, Sc. whoſe precepts he ought to _ 


or in default thereof he may be indifted and fined. 


Original or primitive, as 75 is nne of rhe peace 


at common law. 


By the original "I" . er in the conſtable he 5 


may for breach of the peace an ſon ene, teſs 


than felony, impriſon a perſon. 
If a man leaves an wore the cold to the intent to 


deſtroy it, or charge the pariſh, the conſtable may take 


him and put him into the ſtocks. M. 34 C 35 e B. 


7 Croke, u. 1. Beal and Charter p. 287. 


So if a conſtable be aſſaulted by A. tho it be in -hik 
own caſe, he may impriſon the party and carry him to 
gaol; but for opprobious words, or a general hindrance 
of him to ſummon” the trained bands to attend the lord 
mayor of London upon his precept, he cannot juſtify the 


impriſoning of a perſon in the Compter, F. 31 Eliz. Rot. 


1521. Fulmood and Gaſcoign (4); but he muſt bring 
him to a juſtice of peace : nota, in the juſtification it was 


__ ul. alledged, that 1 aſſaulted kim : ideo _ of thar 


judg gment. 


And what may be Jon by a conſtable may be done by 


his deputy, - for by the law a conſtable may make a depu- 
ty, e (GO the ſtatute of 7 Fac. cap. 5. to plead 


the general iſſue. M. 13 Jae. B. K. Phelps and Winch 


combe (d). 


If A. menace | B. to kill him, upon complaint thereof to 
the conſtable he may arreſt him and put him into the ſtocks, 


2 Savil. p. ” [4] Meorp. tas. =" 
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till he find ſurety of the peace, 44 E. 3. Barre 202. but 
that is ended? that he detain ban till he can con- 
veniently bring him to a juſtice of the peace and to avoid 
the t danger, for tho ſome of the old books ſeem to 

hold, that the conſtable may take ſureties of the peace 
and detain a perſon till he gives him ſureties, yet it can. 
not be by izance but by bond, and that for an af. 
fray or menace of breach of the peace done in his view. 

H. 35 Eliz. B. R. Croke, u. 25. Sharrock and Hammer (e). 
If information be given to a conſtable, that a man and 
woman are in incontinency together, he may take the 

neighbours and arteſt them, and commit them to priſon 
to find ſureties for the behaviour, 1 H. 7. 6. 4. there 
the cuſtom of London indeed is pleaded 13 H. 7. 
10. 6. adjudged, that it is a good juſtification for the con. 
ſtable or any in aſſiſtance to plead, that A. holds a meſ- 
ſuage in the ſame vill, and ſhe kept ns ſuſpected f 
common bawdry, and the plaintiff ſuſpiciouſly reſorted 5 
to that houſe with women af ill fame, and that he ar- | 
reſted the plaintiff to find ſureties for the good behaviour. 
The conſtable may arreſt ſuſpicious night-walkers () 
by the ſtatute of g E. 3. cap. 14. and men that ride armed 
in fairs or markets ar elſewhere. Stat. 2 E. 3. cap. 3. de 
Northampton, ** | N . * 41413 
And it a by the books before mentioned, that in 

caſes of arreſts of this or the like nature, the conſtable - 
may execute his office upon information and requeſt of 

others, that ſuſpect and charge the offenders, nay tho it 

| reaſon, ** That it was not lawful 

« even for a legal conſtable to take 

«© up a woman upon a bare ſuſpicion 


e. Ek. 5. 35g. 5 
But then that ſuſpicion muſt 
not be a mere cauſeleſs ſuſpicion, 


but muſt be founded upon ſome 


＋ * reaſon ; and ſo it was ruled 
the caſe of the Queen and Tooley, 
Mich. 1709. for the murder of Dent, 
who was killed in aidingithe conſta- 
ble, who had taken up a woman, 
that was walking the ftreet 25 
ſuſpicion, as being a woman of ill 
fame. C. F. Holt delivered the re- 
folution of the court, that it was 
not murder, and gave this for one 


| 


only, having been (guilty of no 
A breach of the peace nor any un- 
«lawful act: and as to the caſe i 
« x3 H. 7. 10. the reaſon thereof 


„as, becauſe it was in the view of 


. the conſtable, who found her wiſ- 
« doing; that of late, conſtables 
made a practice of taking up peq- 
« ple only for walking the firects, 
** but he knew not whence they had 
„ ſuch an authority. MS. Reps 
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de but with ſuſpicions thereof. 5 E. 3- cap. 14. rg K. | 


FA 105, "44 £3: Barre 22. 5 
But if there be an affray, tho to prevent it, or in the 


dime ef the afftay the conffable may upon information or 


complaint arreſt the offender, yet it is : held, that if the 
affray: be paſt, and no danger of death, the conſtable can- 


5 der deen the partes without a warrant from « Fans af 


gore 38 E. 3. B. Faus Imprifonment 6. 
Bot the law ecins coitrary, in net ce le cd. 


\ not take ſurety of the himfelf, yet upon a complaint 
0 hum he may arreſt Go 


— party deres him before a juf- 
8 the peace, or or appearance. 44 K 
Barre 202. 35 Elz. Sharrock's caſm. 57 
* ede ing the conſtable's power of arreſting er 
o in relation to felonies it may come under theſe con- 


| 1 1. What his power 1 is to arreſt when a felo- 


ny is certainly committed. 2. What his power is to arreſt 
in caſes of ſuſpicion of felony. 3. What his power is in 
caſe of danger of felony, tho — 3 as in 


caſcof affrays or 3 


1. As to thefirft: js committed, 


| Der al hr ped, th that — ex officio' arreſt and 


impriſon the felon till he can conveniently be e 


to a juſtice of peace or the common gaol. 


_ Ant it will be all one, whether the felony were com- 
mitted in the ſame vill, or in any other vill or county, if 


| the felons be within the vill where he is conſtable. 


And this appears clearly by the books of 2 H. 3. xs. ; 
25 4- 20. 6. 2225 een others __ oy e ne 
"And in that AT it Fa 52 Tank lands 
1. That he may break open doors to —— the felon, if 


ax felon be in the houſe, and his entry denied after de- 


mand and notice that he is conſtable. 
2. That if in ſuch an attempt of arreſt che conſtable 


or any that come in his aſſiſtance be killed after — 4 
tent notice that he is I it is murder. ' 


— * 


3. Thar 


. - 
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., That N the felon reſiſts and chnnot be taken, whe. 


ther it be after the arreſt or before, the killing of the fe. 
Jon, uh cannot be orherwile taken, is no feln. 


And the reaſdn of all this is, becauſe he is 2x fene a 
conſervator of the peace, and is not only permitted but 


bylaw injoined to take a felon, and if he omits nis dui 
1 he is indictable and ſubject to a fine and impri 
0 1 FYIONGT. 150 


And it is riot material, whether he faw the felony com- 


mitted, or hath it only by complaint and information; for 
as well in one caſe as the other he is bound to appre 
hend the felon, and. make ſearch after him within the li- 
mits of his juriſdiction, and to raiſe Bur and cry upon 
him; and certainly what may be done upon be and oy 


raiſed, upon a felon may be done by that” conſtable who 
upon the firſt complaint raiſeth it; and the law gives him 
protection in the execution of his office, and will never 


puniſh him in the neceſſary purſuit of what it injoins him. 


And' with this all the before cited books in the — 4 


dent chapter do agree; for I have before therein 
mined, that in this caſe a private perſon may Kill 'a felon, 
who is really ſuch, if he cannot otherwiſe be taken; vide 
Jupr 4, P. 77+ 5s 


2. I come to the ſecond, namely, what if there be à fe- 


Jony done, (ſuppoſe a robbery upon A.) and A. ſuſpects 


B. upon probable grounds to be the felon, and acquaints - 


13 with it, and deſires his aid to appfehendl 
him}; in this l | | | 
1. Thar the conſta | 
count, tho the ſuſpicion ariſes in A. at firſt; and with this 
agree the ſtatutes of 3 E. 1. cap. 9. and 5 E. 3. cap. 14 
and the books of 2 E. 4. 9. 1; Co. Rep. 91. 5. Sends 


caſe, Dalt. cap. 109. p. 292, (g, 13 E. 4. 9. 4. df 


2 H. 7. 1g. 5. tho Brian be to the contrary; but there ate 


do be theſe circumſtances to accompany it, 1. A. the per- 
ſon ſuſpectin ought to be preſent, for the juſtification is, 


that he did aid A. in cali the party ſuſpected, 2 H. 7. 
15. 3. 2. He ought to inquire and examine the circum- 
ſtances and cauſes of the ſuſpicion of A. which tho he 


40 Nee Edit. cap. 262 5. 333. 


e may apprehend B. upon this ac- = 


cannot 


* 


= 
7 5 
2 Wm 
* 
1 


\ 


_ by by by law authorized, an 


if innocent, he will be diſc 
a felony in fact done, and the co be muſt be aſcer- 
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r ſuch an information may 
carry over the ful] ae 3 whereby it 


may become his cion as well as the ſuſpicion of 4. 
And if. the fn 4,5: ſhould not be allowed this latitude 
in caſes of this nature, many felons would eſcape, and 
the party arreſted hath no prejudice thereby, for the juſ- 


dice of the peace, to whom in ſuch caſes he is properly to 


be brought, may. conſider the circumſtances, and poſſibly 


eee e bp] gin, 2d 1 ypon his er | 
muſt be 


tained of that, and aver it in his plea, and it is iſſuable. 


2. Conſequently, if the conſtable upon ſuch an arreſt 


or attempt thereof 8 it is murder as well * 
in. the former caſe. 

3. That in ſuch caſe, if the ſuppoſed offender fy and 
takes houſe, and the door will not be opened upon de- 


5 mand of the conſtable notification of his buſineſs, 


the- conſtable may break open the door, tho he have no 
warrant. 13 E. 4. 9. 4. for it is a proceeding for the king 
af therefore there 1s vir- 

a now omittas in the actings of their authority, 
And the reaſon of the difference between private per- 


bon arrefting upon ſuſpicion and conſtables is, 1. Be- 


cauſe that in the former caſe it is but a thing permitted to 


private perſons. to arreſt for ſuſpicion, and they are not 
| — 
 nithable if if he omits it upon complaint. 2. nt it 


if they omit it, and therefore th age 
doors ; but in caſe of a conſtable u- 


would be a t inconvenience if every private man upon 
pretence of ſuſpicion ſhould break open houſes, for Not 


may not be of known value or reſponſible ; but a conſta- 


ble is an officer known within the vill, and his authority 


known, and is preſumed of fufficiency, for he is choſen | 


by the leet, like a bailiff jurus & conus, who need nor 
ſhew his warrant (*). 

4. Again it ſeems to me, that if a ſon thus charg- | 
ed with ſuſpicion of felony upon juſt grounds of ſuſpi- 


cion, and MAE] a felony is actually ud, tho * | 
ere ahh... 


* = 1 1 4 
| a. 4 
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ſented 
him of Gs felony, yet he forfeits his goods, becaule i 
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be innocent, yer if he reſiſts the officer after notice chat 
he is the officer, and aſſaults him, if the officer kills him ; 


it is no murder. 
; But it may be more Weed i fie: 
and cannot 1 — the officer may kill him, 


where he is ſuſpected and innocent, if he cannot be other- 


wiſe taken, as he may a felon, as before is ſhewn, p. 77. 


but it ſeems he may, and it is no felony no more than in 


the former caſe, for theſe reaſons, 1. Becauſe the con- 


ſtable is obliged ro do his office-in caſe of ® — of 
picion, as well as in caſe of an actual felony; | 2. Be- 
cauſe he cannot ju — gritirj/er 
not, till he comes to his trial, which cannot be till he be 
4—_ prehended. 3. Becauſe the party draws upon himſelf 
inconvenience, and makes himſelf fulpeted by his 


very flight from the known officer. 


And this is che reaſon why, tho. a man be innocent of 
— 2 —— yet if he fled for it, and that be pre- 
the coroner, or found by the jury tbat, acquits 

it 
was his own fault that he did not ſtare juri, and brought 


upon himſelf the juſt cauſe of ſuſpicion, and put the 
country to trouble and hazard in purſuing him. 


And yet it is true, that if the felon were not once in 
the hands of an officer that had warrant to arreſt; as if 
he be in the houſe, and flies out at a back- door before 


the officer ſeizeth him, this is not aif eſcape in the officer, 


27 Mx. 9. But on the other ſide it may be ſaid, that it 


» — an eſcape in the townſhip, for which · they 
| thall be amerced, tho . 
taken; quod vide ſupra, cap. 10. 1 1 


And therefore it is at the peril of the whole vill, if they 


ee (*), and when he is upon le cauſe 
ſuſpected, he is Praſumed to be ſuch, re N 
appears upon his trial. 


And therefore, as before is ſaid, 3 * peace can- 


| err PROS brought before him * for ſu- 


ſpicion of felony, in caſe a felony were r but 
mutt either bail or commit him. 


This holds only as to felony reren as theft, 
touching 


the death of a man, but &. W 212 
And 


8 2 2 before given (ot = 2 
perſon charged to conſtable r Y, Or icon 
of felony in the county of A. and the conſtable c 


r 
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bim in the king's name to yield Ringen, and oe _ 


V 


— after the arreſt purſues him pg another vill, 


LA upon -bis gurlvie a arreſt; as if 
taken an the county of A. cho yet he muſt bring 


= ——— chef ſtice of that county where he was taken⸗ 


vide v 
But for 


ade, p. 172, 13, Dall. p. 340. (9. 
is Jatter caſe I take the law to be all one in 


By 2 conſtable having a warrant to arreſt a felon, or 


not having one, but doing it by h's ow-n ba powe 
virtue officii,, namely, that if he hath or hath not a war- 


rant fm a ꝗquſtice of peace to arreſt a felon, if the felon 


flies into another county before arreſt, he is to be brought 
before a juſtice of that county, or to the gaol of that coun- 
ty, where he is arreſted ; but it he w were once arreſted, and 
eſcapes, and upon IR he i tl rey 9 page 

in — — may be bro to 
: E county where: he was firſt arreſt- 


I 24). ——— always 


in cuſtody by force and authority of the firſt arreſt, as 


ell here the arreſt was virtute eſficii, IT ee by 


2 warrant. Hide 2 E. 4. 6. b. 13 E. 4. 8. b. narf vc 


Aud thus far touching the ſecond caſe. * 


3. The abird caſè is, where a ſelony is got yer cam. 
but in danger to be committed. 
I A. hath wounded B. ſo that he is in danger af death, 


and A. flies and takes his houſe, and ſhuts the doors, and 


will not open them, the conſtable of the vill where it. is 
done, or upon hue and cry, may break the doors of 8 
haue to take him, if upon demand be will not yield 


hinſſelf to the conſtable. 7 E. g. 16. 6. Barre 291. 


And in that caſe, if the — be killed, it is mur- 
der; if he kills A. if he cannot be otherwiſe taken, it is 


n felony, but excuſable and juſtifiable by be: ere 


120 cauſed by che obſtinacy 2 default of 4. 


39 n #- 0 2 & Fide Part 1% 
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- 


* 


— — 


 MSTORIA 'PLACITORUM-/ coR ON. 
If there be an affray in a houſe, here the doors are 
ſnut, whereby. there is likely to A gt; rar | 
bloodſhed: committed, the conſtable of the vill haying 
notice thereof, and demanding entrance, if they wit 
refuſe to do it, but continue the affray, the conſtable 
may break open the doors to keep the peace and prevent 


Nay yet farther, if there be Toy oof wg ar 
noiſe in a houſe at an unſeaſonable time of night, f 
ally in inns, taverns, or alehouſes, the conſtable or his 
watch demanding entrance, and being tte ſuſed. may 
break open the doors to ſee and ſuppreſs the diſorder; 
and this is conſtantly; uſed in Landon and Middleſes. \ |. 
I come now in the Zaf place to conſider hat the con- 
ſable is to do with his priſoner. that he hath thus arreſted 
for felony, or other cauſes above- mentioned. 
In caſe of a ſudden affray through paſſion or exceſs. of 

ink, he may put the perſons in the ſtocks, or in a pri- 
ſon, if there be one in the vill, till che heat of cheir:paſe 
fon and intemperance is over, tho he delivers them af- 
terwards, or till he can bring them before à juſtice of 


Peace. „ 0G ee eee ene 
If an offence be committed, for which the conſtable 


may arreſt, he may convey them to the ſheriff, or his 
gaoler of the county; and if it be within a franchiſe, he > 


may deliver them to the gaol of che. franchiſe, and they 
are bound to receive them without taking any fine for the 
ſame by the ſtatute of 4 E. 3.2 10. vide 5 H. 4. cap. 

10. 23 H. B. cap. 2. But the ſafeſt and beſt way in all 
caſes, is to bring them to a juſtice of peace, and by him 
the priſoner may be bailed or committed, as the caſe ſhall: 
require; but till they are bailed or diſcharged, or the 
ſheriff or gaoler hath received: them, they are ſtill under 
the charge of the conſtable that took them. 10 H. 4. 7. 
4. Eſcape 6. Till the conſtable can conveniently convey. 
the parties arreſted to a juſtice of peace, or the common 
gol, as when the arreſt is in or near night, he may de- 
tain the party in the ſtocks; or if there be no ſtocks in 
that vill, he may bring them to the ſtocks of the next 


\ 


a 


„ 
r 
: # % = 
* 
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_HSTORIA'PLACITORUM CORONE: 
And if the perſon be of quality or fick, the conſtable 
| . him in an houſe (i)] for a day and 4 night at 

| leak, in ſome eaſes of neceſſity for a longer time, till 
_ can with ſafety and conveniency convey him to a juſ- 
| CT En or: 40 E. 4. 6:3. * E. ä 


| The charges 2 ſending. malefactots to gaol tn he | 
common law, is to be borrie by the vill where they are 
nded. 3 E. 3. Coron. 328. 4 B. 3. cap. 10. 
ut no w by the ſtatute of 3 Jae. cap. 10. the charge i is | 
to be borne by the — if he hath wherewith, the 
ſame to be levied by warrant of the juſtices of peace ; 
and if he hath not ch then the bene to be borne 
oy the townſhip, or tithing, where the offender 
ended, er rate 70 be ec as by the 
| fig act is preſcribed, | 
And what I have hevein! lid rouckiig; he conſtable 
is rb licable to a tithing- man, ren ane 
ir authority is much the ſame. 

— — the conſtable of the hundred is a diftin&t officer; 
And introduced upon the ſtatute of Minton, vide H. 35. 
Ek. B. R. Croke, n. 25. Sharrock and Hamntr ; 8 
55 ſeems to be a conſeryator of the peace. ' 
V. Watchmen: Watchers are of three kinds; 1/ Thar ; 
+ which'is appointed by the ſtatute of Winton, cap. 4. which 
n that from Aſcenfon- day until Michaelmas, watches ſhalt 
be kept in all towns from ſun-ſetting to ſun-riſing in bo- 
revghs Sc. by twelve, in other towns by ſix or four, 
ee to the number of the inhabitants: this watch 
is to be ſet by che conſtable, and the neglect thereof pu- 
niſnable by 5 H. 4. cap. 3. Their power is to arreſt ſuelr 
as'paſs by until the morning, and if no ſuſpicion, they 
are then to be delivered, and if ſuſpicion be touching 

bing they ſhall be delivered to the ſheriff, viz. to the 
common gaol, there to remain until they be in due man- 

ner delivered; and if they will not obey the arreſt, e 
and cry ſhall, be levied 5 n them; but this wareh ex- 
E only between _ day and Michaelmas. | 


(i) Theſe ue wt in the 3 
. but they or others to the like ply the ſenſe. 2 
| 2. But 


n 5 
n 
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t there is ano r watch, t be kept b 
Gödde . ex . Hey may n 245 


uy Hers bas other 175 1 12 his e a5 a con- 

rvator rt u 6. te or 

ſie hue” 0 ery upon 2 bed by by the 18 

| dies, that iciou - which. is to. be de 
jou: are ſup 1 Pero . 1 Fc A 


ry week, or at leaſt once in days by the 0 
ſtatute, cap. 4. for ſuch A the ſta- 


tute of 2 E. 3. cap. 3. for ni gfit-walkers, and perſons 


ſuſpicious either by . 5 or is by the eng E. 3. 
8 

And altho a conſtable is not bound to 
for this kind of watch, nor puniſhable, 1 —_ * 
barely for the omiſſien, if he be tea upon occaſion to 
do his office, when required in theſe caſes, yet it is in 


his power to held uch watches as dfirh: un he pleaſes, and _ © 


it is convenient and juſtifiable, and herein the watch- 
men are the miniſters and aſſiſtants of the _—— — 


| 57 me i 
5 Fs wy 82 n N 
, . 18 in 2 third, 1 5 of vate Which * 
itz of . ices of 1 e pay: be 
er times than the ſtatute of Wien agpohnts, and; 
ch thus appointed hach the ſame power-as. either of 
he former; and 45 1 8 to be 4 the power of any | 
nin, re of ens in his. cm. 
"Wy b 15 10 


2 IL, but. the 
CITES more uſu Ly by oo er of, EY. e ions. of 
e or of the N 2 Han 


ke Saw on thereof. 5, dbb 1 of l. 
© 100 
12 5 An e e e ee de 7 = 


nt or in the watch ; for ſo eyery m 
11555 conſt b ip Wo execution of his 0 Ce, 


th the la ns procention that the d gives the conſtable, 


147 New Bditi cap, 104 * Edit. cap. 109. p. $36. 
A. I. * Wee lad. 


may: be held at | 


NR e Wn, in are Nee 


No 


furr 
* 


1 - 
. ' ” 
— 2 > | \ 
1 
* 


85 e e ab cotonz, 


2. Purely 2s 4 watchman ſet by order of law; and the 
law rakes notice of his authority /ub e nomine, and there- 
fore killing of a watchman in execution of his office is 


murder. Co. P.C. „P. 52, Co. 66. 4, Mac- 
wor (roo . 4 7.5.54 4 . 7 


d ſuch a watchman FA 5 

and commit them to cu ſtody ti 

felons, ang | i 155 
e e . FEY * 
| W 2 32363 " 0 LO © 3 0 | Mate! 

— . — — a 1 

755 5 9 C7 ba | { a £34095 £ Of mt. 

N 10 0 1 AP. xn. n ed 

Hi -4 «7 . | N + 01 * 


13 * 


e ebe ralfds 19.6 


. 4,4 . - Ps : # \ e 1 
8. of 7 nl 


V Wh 
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Burn, it. 1 E at 6 yin ia ths ta common 1 15 al aſter 
Hue and felons, and ſuch as have dangerouſly wounded an 
— to — and this hath recbivat he great * 
2 Hawk uthority by by ſeveral acts of parliament. 
"He and" By the ſtatute of m. 1. cap. 9. (4), it is en: 
2 3 X Thar all be ready and appareticg at the ſummons 70 
4 * the ſheriff & 4 dy dz pays, to purſue and arreſt felons 
27. f. 293. * 'as well within franchiſes as withour; and if they do it 
not, and be thereof arcaint, te ray prendra a cut grove: 
unt, they are do be indicted and fined for the neglect.“ 
By the ſtatute of 4 E. 1. De e 4252 coronatoris © Find 
4 and cry ſhall be levied for alt murders, burg 
men Hain, or in peril” to be flain, as other- wat 
.- «uſed in England, and all hall follow the hue and eps 
as near as they can; and he that doth not, and is con- 
1 Vie thereof, ſhall be ee be before the juſtices 
Lr in He.“ 
By che ſtatute of Witton, « 5. 1. From hebcetbrck 
4 every country ſhall be fo w Una” that bg 
* upon nn and felonies bee freſh fuit 


es ot » * "he : 7 £44 # * ISS . is\ 
1 . 3 Go, ni. 1515 IS 5 
Let 121 9 = be 


1 
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de made from town to town, and from country to 
« country.:”” and cap. 4. If any will not 1 a xi 
« reſt of the town, where night-walkers 9 
« levy bue and cry upon them; and ſuch; as wig 
« town, (viz. the bailiff and conſtable), ſhall low 
« with ue and cry with all the town and the towns near; 
« and ſo hue and cry ſhall be made from town to town, 
until they are taken and delivered to the ſheriff, and 
6 = wr ep of ſuch ſtrangers none ſhall be * 
cc ni 73 
And this is in truth but the antient law. thus it ap- 
. by Brafton, Lib. III. cap. 1. where he mentions a 
viſion per dominum regem & eius concilium, (which muſt 
intended an antient act of parliament), quod omnes dm 
milites quam alii, qui ſunt quandecim- annorum. & ampliies, 
jurare ow quod uilegatos, mur dratorer, robbatores, & 
2 non receptabunt, nec iis. conſentirent, nec eorum 
receptatoribus, S, ques tales noverint, eas attachiari far 
cient, & boc vice-comiſi & ballivis ſuis monſtrabunt, & 
huefium vel clamorem de talibus audi verint, ftatim audito 
claxiare ſequentur cum familia & hominibus 4. terra ſud 05 
And it is one of the articles of inquiry in the leet in 
the ſtatute de viſu fra Plegii, de bues levies & nient pur; 
ſues, and among the capitu 4 Ttineris de buefio levato & 
non ſecuto: vide Coke ſuper frat. Wein... 1. cen. a Laſtit. 


q And altho.i it ĩs a good courſe to have Shy Soy I | 
to direct his warrant for railing hue and cry to prevent 
cauſcleſs lues and cries, yet it is ider of abſolute ne- 
ceſſity nor ſometimes convenient; for the felons may 
eſcape before the juſtice can be found, and bus and cry 
art of the law before the — of 1 E. 3: 5-2 16 
wh firſt inſtituted juſtices of 
And altho alſo it is 3 incumbent upon con- 
ſtables to purſue bua and cy, when called upon, and they 
are ſeverally puniſhed, if they neglect it (5), and it pre- 


- (®) Pide Part Lp. 23 & 24. in no- 4 ter the felone with the utmot ex. 
«« pedition, as ſoon as he ſhall re- 

{b) By 8 Geo. 2. cap. 16. « If * ceive notice thereof, he ſhall, 5 
46 any conftable, beadborough, &c. - every ſuch refuſal 4 for- 
« yithin the hundred wherein any | © feit five pounds, one half to the 
** rqbbery ſhall happen, ſhall refuſe « ki „and the other to ſuch 
— Rr pmngpl ba as ſhall ſue for the ſame,” 
G 2 vente 


- . 


Mis rORIA PLACITORUM CORON A. 
vents many inconveniencies, if they be chere; for it 
1 greater authority to their purſuit, and enables Hen 


in his aſſiſtance to plead the general iſſue upon the 


| m_ 1 21 Jer. without being driven to ſpecial 


ug; and therefore to prevent ihconveniences that 
ray by unrulineſs, it is moſt adviſable, that the 
be called to this action. 
e upon à robbery or other ſeloay contmitted, Hit 


util 70 map be mile by the country in the abſence of 0 


the conſtable, it is therefore called Cry de pais. | 
Neither is there any inconvenience conſiderable in it; 
pul if bre and cry be raiſed without cauſe, they that raiſe 
p are puniſhable by fine and impriſonment. 2 Co. "HT. | 
1 
"Hl acccntingly in wb tent by a the wo chief juſtices 
5 three other judges, upon the trial of Packburft, Fack- 


ſeon, and others, who were all convicted of murder, nd 


executed, for killing two of the countrymen that Follow- 


ed them, Tg highway robbers. hed r ) ave 


Cor. 2. 26. 

e e 38 
b el 1. e 2. How it is 
to be levied. 3. In what manner to be purſued.” 4. What 


| may be done by them my p it. 5. How puniſhed, 


mite ed or neg 
I. Hae and: Cry. may. be. raiſed. as well by an officer of 


| 5 e peace: on in- 


85 formation 


Ot it may be raiſed iy Seine pk that/is rob- 
bed, or knows of any felon 
II. Touching the manner of its It is diverſe wononds. 
ing to a variety of circumſtances. 1. The, party that le- 
vies it ought to come to the conſtable of the vil, 11, and 
kim notice of afelony committed,” and give him ſuch rea- 
ſonable aſſurance thereof as the nature Fer the caſe will 
bear. 2. If he knows the name of him that did it, he 
muſt tell the conſtable the ſame. 8. If he knows it not, 
but can deſeribe him, he muſt Fecribe his perſon, or 
habit, or his horſe, or ſuch circumſtances that he knows, 


| rs Seen to his . + it che 8 


4 


> + 


/ 
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done in the night, ſo that he knows none of theſe cir- 
cumſtances, he muſt mention the number of the per- 


- 


ſons, or the way they took. 5. If none of all theſe can 


be diſcoyered, as where a robbery, or burglary, or fe- 


lony'is committed in the night, yet are to acquaint. 


the — 7 with the fact, and ow 1 - in 

his town for ſuſpected petſons, and to make hue and cry 

after ſuch as may be — ſuſpected as being perſons” 
vagrant in the night, for many circumſtances 

ex poſt facto be uſeful for diſcovering a malefactor, which 

cannot be at firſt found (c). 

HI. In what manner it is to be purſued. 1. The con- 
ſtable i is to make ſearch in his own vill, 2 E. 4. 88 9. 
2. He is to raiſe all the neighbouring vills next about, 
Crompt. de Pace, f. 178. J. 3. It is to Dol cp: with 
' horſe and foot: wide 27 Elz. cap. 13. Dall. cap. 28. P. 

75. (4), per direction de Hyde, cler juſtice. 
IV. What may be done in purſuance e bue and ory 
levied, and Pome I think as followeth : | 

1. That in caſe of bue, and cy once raiſed and levied 
upon ſuppoſal of a felony committed, tho in truth there 
was no felony committed, yet thoſe that purſue hue and 
cry may ar and proceed, "a if fo be's Haug had deen 
really committed. 

And therefore he E of an = ay 
a a perſon upon ſuſpicion, an _ cially a 
conſtable, 20a bre and cry levied 2 
for in the former, there muſt be a felony wo: to wh 


700 By 27 Flix. 8 13. To the 8 beret the dwelling- houſe of 
 levying of | hae and cry, ſo as to uch conſtable, &c. deſcribing, as 


charge the hundred for any robbery . ** — as the nature and circum- 
it is requiſite, * That the party rob- *+. ſtances of the caſe will admit, 
4 bed do; — all play i —. 7 oy _—_ or 2 and the — 
ve notice thereof to the inhabi- e robber 
ce — of ſome town, village, or “ alſo within twenty days 245 af- 
40 2 near the — J. 7 ip — — robbery 3 
© robbery was comm notice to be given thereof 
by s Geo. 2. cap. 16. it is further re= © 5 the London. Gezette, therein 
e 
wi convenien | 
notice thereof to ſome conſt « ſuch robbery, together with the 
« headborough, &c. of ſome town, goods whereof he was W 
% Cc. near the place of the 7 Sce 2 WIIsON 112, 113. 
W uch /. * 1. 4 f.. 


63 done, 


101 


8 
192 


4 * * * v x” a ox Se ? 8 * N 4 * a a 8. e 
' A r 


Lope. and it f ifuablez, bur in the latter, viz. upon but 


and cry it need not be averred, but the hue and cry levied 


. 'upon-information of a felony is ſufficient, tho perchance 


the information were falſe; and therefore I do not find 
any averment of a felony committed in caſe of a juſtifi- 
cation of an impriſonment upon bue and cry. 5 H. 7. 5. 


4. 21 H. 7.28. 4. per Rede, 2 E. 4. 8&9. 


And the reaſons thereof are theſe, 1, Becauſe the con- x 
ſtable. cannot examine the truth or falſhobd of the ſug- 


| 8 of him that firſt levied it, for he cannot admini 


him an oath, and if he ſhould forbear his purſuit 


of the bye and cry, till ir be examined by a juſtice of 


eace, the felon might eſcape, and the purſuit would be 
and fruitleſs. 2. Becauſe * conſtable is by the acts 
of parliament. beforg-mentioned compellable to purſue 


 buz-and cry, and he is puniſhable, and fo are thoſe of the 


vill, if they do it not, as appears by the acts of par- 


liament above-mentioned: 3. Becauſe he that firſt raiſ- 


eth a hue and cy, where no felony is committed, vz. the 
perſon that giveth the falſe information, is ſeyerely pu- 
niſhable by fine and impriſonment, if the information be 
falſe. ' 21 H. 7. 28. 4. 29 E. 3. 39. 4. 5. 2 Co. Inſtit. p. 
173.7 of eee e en 
And therefore if he raiſe a hue and cry upon a perſon 


that is innocent, yet they that purſue the bue and 993 
may juſtify the impriſonment of that innogent 8 


and the raiſer is puniſhable ; and by the Tame reaſon, 
he give notice of a felony complicit” when there was in 
truth none. „„ eee e 

2. If hue and cry be raiſed againſt a perſon certain for 
felony, tho poſſibly he is innocent, yet the conſtables, 
and thoſe that follow the hue and cry, may arreſt and im- 


| Prifon him in the common gaol, or carry him to a juſtice 
a z ſe 
ana t 


If the perſon purſued by bue and cry be in a hou 
he doors are ſhut, and refuſed to be opened, upon 


| demand of the conſtable, and notification of. his buſineſs, 


he may break open the doors; and this he may do in any 


caſe where he may arreſt, tho it be only a fuſpicion of 


felony, for it is for the king and commonwealth, and 
therefore a virtual nen omjttas is in the caſe: vide 5 Co, 
„ an ith 's | 5 5 Rep. 
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5 92. 5. Semain's caſe. And tho the ſame law is upon 
rous wound given, and a hue and cry 1 en 
offender. 7 E. 3. 16. 5. Barre 291 

WF it ſeems. in this that if — cannot be ocher- 
vil taken, he may be killed, and the neceſſity excuſ- 
eth the conſtable: vide Part 1. cap. 9. P. 53: | 
4. Upon bue and cry. levied againſt any perſon, or 
. where any bue and cry comes to a conſtable, whether the 

rſon be certain or uncertain, the conſtable may ſearch 
in ſuſpected places within his vill for the apprehending of 
the felons. Dalt. * 28. p. 75. (2), Crompt. 4 eds, 
. 178. b. 2 E. 4. 

But tho he — ſearch ſuſpected places or houſes, yet 
his 14 muſt be per aſtia aperta, for he cannot break 
open doors barely to ſearch, unleſs the perſon againſt 
' Whom 1 levied be there, and then it is 
true he may; cherefore in caſe of ſuch a ſearch, the 
breaking open the door is at his peril, via. juſtiſiable, if 
he be there; not juſtifiable, if be not there; but it 
muſt be always remembered, that in caſe of 
open a door, there muſt be firſt notice given to chem 
within of his buſineſs, and a demand of entrance, and * 
refuſal before doors can be broken. 

5. If the hue and cry be not againſt. whe? — 


* by deſcription. of his ſtature, perſon, clothes, horſe, 


Sc. the hue and cry doth juſtify the conſtable, or other 
- wn. following ir, in apprehending the perſon ſo de- 

ribed, whether innocent or guilty, for that is his war- 
rant, it is a kind of proceſs, that the law allows (not 
7 9 in other caſes), via. to arreſt a perſon by * 


* But if the hue and cry be upon a robbery, datos, 

Fo vi or other felony committed, but the perſon 
that did the fact is neither known nor deſcribable by per- 
ſon, clothes, or the like, yet ſuch a be and cry is good, 
as hath been ſaid, and muſt be purſued, tho no perſon 
certain be named or deſcribed. 

And therefore in this caſe all that can be done is for 
thoſe that, purſue the hue and cry, to take ſuch perſons a8 
97.1 have probable cauſe to ſuſpect; as for inſtance, 


(el 1 * P. 169, 9 6h 


- 
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ſith-perſons as are vagrants, -that cannot 
Where they Ie, 'whenee they are, or er dec Fulpicious 
perſons as come late into their inn or lodgings, 1 hr 
no'reaſonable account where they had been, and the 
vile 2 E. 4. 8. 5. | 
And here the 7a cation of the impriſonment is. 8 
upon'the bue and cry, and part n their own 
ſuſpicion; and therefore, 1. In r- it is upon 
Sue and &y needs no averment that the: felony was 

it muſt be averred, chat an information was 

given, that the folony was done, i the arreſt be by that 


Set 


© Conſtable that Brft received the jnffrduadon: amt fo if 
_ ed the bue' and cry; or if the arreſt were made by that 


conſtable, or thoſe vills to whom the hue and cry came 


| aritheſcoond hand, it myſt be averred that ſuch a hue 


and cry came to them +purporting ſuch a felony to be 
done; but, 2. F 


names nor deſcribes the perſon of the felon, but only the 


_ felony committed, and. therefore the arreſt of this or, 1 


riperſon, and ſo applied, is. left to the 12 —_— 
and diſcretion of the conſtable, or the people 

cond or third vill, he that arreſts any 224 50 Tack 
general þye and cry muſt aver that he ſuſpected, and ſhew 


4 reaſonable cauſe ef ſuſpicion, 


But nom by the ſtatute of 7 Fac. cap. 5. The conſtable 
or any that come in his affiſtance, even in this caſe of bus 


and cy, may plead the general iſſue, and give the whole 
matter of the juſtification in evidence for the purſuit of 


Þue and cry, tho performed by others as well as the con- 
ſtable, is printipally the act of the conſtable of the vill, 


and the others are but as his deputies or aſſiſtants vichin 


che incts of their conſtable- wick. 
For the laſt matter, how the negle& of the 


nenen be puniſhed, it hath been ! 


elared u e Dey an 1. cap. 9. 4 E. 1. and 13 
E. A. ee, nnn fined and im. 
. | 


CHAP, 
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writ, but ſuch warrants as are preparatory to it, or for con- JFK 4 
And herein regularly all courts and perſons, that have 2:. Of 
28g. 2 
to See 2 Wile 
warrants for arreſting of — 
| ly miniſterial and have no juriſdiction, as conſtables, — 
cannot ifſue warrants for that purpoſe, but muſt do their ton touch. 
office either alone, or with others called to their affiſtance; af War. 
The court of king's bench hath not only a to rants. 
iſſue writs upon indictments or appeals before dut 
have alſo power by order to command the ſheriff of the 
county where they fit, or the marthal of the court, to ap- 
| 3338 or diſturbers of the peace, and bring them 
re the court; and this is warrantable by the cuſtom 
of the court, which is part of the law of the lanc. 
Tea T have known by great advice, that where there 
Jenks ous information n oath of x breach of the 
e, and a deſign by perſons whoſe names could not be 
reh to commit à riot or breach of the peace, an or 
dier hath been made by the court to the ſheriff to bring 
before them ſuch perſons as ſhould be probably ſuſpect- 
ed to be parties therein, and to bring them into the court, 
NM. 23 Car. 2. in Storit's caſe, for attempting to take away 
the daughter of Mrs. Githurn with maſks and vizards. 
See before cap, 1. concerning the king's bench. 


A com. 


«Jo 


* | ſeal to take perſons that were notoriouſly famed of felo- 


| HISTORIA PLACITORUM CORONA. | 
A commiſſion iſſues out of the chancery under the great 


ny or treſpaſs, tho they were not indicted, and by virtue 


| hereof the commiſſioners iſſue a/precept to B. to take 
F. C. that had dangerouſly wounded another; this was ad- 
mitted a juſtification-in the officer, tho the com- 


miſſion itſelf was againſt law, 24 E. 3. 9. B. Faux In- 

pniſonment 9. Vide ſimile 42 Aſfiz. 5. where a commiſſion 

iſſuing out of chancery to take F. S. and his goods, before 
r 


be was indicted, is ruled to be againſt law. 


4 


9 


And therefore I would never adviſe thoſe general pro- 


- clamations, that have ſometimes. iſTued, to take certain 


perſons notoriouſly ſuſpected of felony. but not indicted. 


It is true, that ſuch, a proclamation may be a means 
t give notice of felons, but ſo it may perchance in- 
c clade true men; and therefore What by law a conſtable, 


iff, officer, or private perſon may do in arreſting of 


felons or ſuſpected ns without ſuch a proclamation 
may be juſtifiable, but not by virtue of the proclama- 
tion, neither can any juſti fication be made by virtue of 
itz; and therefore ſuch proclamations. againſt perſons not 
indicted are againſt law, and may bring great inconve- 
niences, 1. By leading the country into an error. 2. By 
 - __ the: example. itſelf, Which may be of ill conſequence to 
©... honeſt men, as well as of uſe to apprehend felons. | 


ML 
4 


27 Afiz- 35. A man was indicted of felony before juſ- 


tices gf cyer and terminer : It is admitted, that the juſti- 


ces may not only award proceſs of outlawry thereupon, 


but may alſo iſſue a commiſſion (which is no other than a 
warrant under their hands and ſeals) to take the party, 


and that by virtue of ſuch a warrant or commiſſion 
may book open doors, but they muſt ſhew their com- 
miſſion, 1 8 SY 


By the common law the ſheriff of the county might 
give out a warrant for the apprehending a felon before in- 
dictment; and this is farther confirmed by the ſtatute of 
3 E. 1. cap. g. au commandment, & a les ſummons de viſ- 
count & au cry de pays mult be underſtood diſjunctiyely, 
(er at the cry of the country ) for the ſheriff had juriſdiction 


-  atthe,common law to zaks indictments of old flees in | 
| F Hi + 2 a 


9 


— — 
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bis Turn; and ſo he hath ſtill, tho be nenne to make 
proceſs upon them by the ſtarute of 1 E. 4. cap. 2. 


The coropers have alſo power to attach manſlayers dy 
their warrants after inquiſition, whereby they are found 
guilty, but that ſeenis not to be all their power; but they 


may make out warrants for a e thoſe: perſons 


nted before them, as thoſe 


that are not, or cannot be preſe 


| that were preſent and not guilty ; nay. alſo of burglars 
and robbers, and yet they cannot take an inquiſition 


touching them; this appears evidently by the ſtatutes of 


j 


3 E. I. cap. 9. and 4 E. 1. Officium coronatoris. And 


with this agrees the common uſage at this day for the co- 
roners to take manſlayers before their inquiſition be taken, 
for many times the inqueſt is long in their inquiry, and 
the offender may . if he ſtays till the Ur 
delivered 

But decauſe at this day the greateſt part of the buſineſi 
of this nature is diſpatched'by juſtices of the peace, 1 
ſhall be more large touching their warrants, wherein ne. 


vertheleſs much of what is ſaid therein will be applicable | 
to the warrants that iſſue in like caſes by other perſons. © 


And therein I ſhall principally conſider theſe particu- 
lars, 1. When and in what caſes they. may iſſue their war- 


rants for the a y 4 eg of telons. 2. To whom. 


3. How and in what manner ſuch precept or warrant is 
to iſſue. 4. What may id eng bye his unn 


ance th 
I. As touching the art, in what caſes juſtices of peace 


may make warrants for the taking of telons or perſons 


2 of felony. 4 

lord Coke in his juriſdiction of courts, cap. 31. Þ. 

1 76, 75 hath delivered certain tenets, which, if thay | 
ol 


ould d to be law, would much abridge the pow 
Juſtices of peace, and condemn the conttant Korg uſual 


| fade and 21 a looſe to felons to eſcape unpuniſhed 


n moſt caſes (), viz. 1. That a juſtice ot peace-cannot 
upon Fed Ke iſſue a warrant to apprehend a felon be- 


fore indiftment, grounding himſelf upon the haſty opi- 
s of Fitzberbert and brudnell, 14 H. 8. 16. 4. who yer 


hold 


(*) 2 Part I. p. 579 Arm 5. 79. 


—4 


Top 


1 


+ rant to apprehend a perſon ace 


HISTORIA PLACITORUM CORONEZ. 
hold the officer excuſed,” that makes the arreſt upon that 
warrant. 2. That admit he may arreſt, yet he cannot 
— 4 houſe-to take the felon by virtue of that 
warrant. © 3. That admit —— 33 
yet de cannot iſſue 'a warrant in caſe only of ſuſpicion, 
4: That admit he may, yet 10 hauſe can be broken by 
virtue of ſuch warrant. 

Touching the ſecond and fourth matter I ſhall conſider | 
them, when I come to the buſineſs of the officer's power 
in purſuance of a juſtice's- warrant ; bu — 
power of iſſuing this warrant by the juſtices of 
wall tw confi r ber d I ſay as followeth. © 

1. That a juſtice of peace wer to iſſue a war- 

e ade, cho not 
yet indicted. | 


That, upon which the doubt muſt ariſe to thoſe that 


made à doubt of it, "muſt certainly be the ſtatutes of 


Magna Charta,'cap. 29. Nullus liber homo impriſonetur &c. 
uh te legale j NAN parium ſuorum vel per legem terre. 
None ſhall be taken upon ſuggeſtion 
wy — to > ks king or his council, unleſs it be by pre- 
ſentment or indictment, Sc. or by writ originally at 
* the common law.“ 28 E. 3. cap. ok No man ſhall _ 
4 be taken, or impriſoned, or diſinherited, or put to 
death without being brought to anſwer by due proceſs 
< of law.“ 42 E. 3. cap. 3. Whereas upon falſe ac- 
< cuſations people have been brought before the king and 
% council, it is enacted, that no man ſhall be put to an- 


__ wer without preſentment before Juſtices or matter of 
record, or by due proceſs and writ original according 


1 to the old law of the land.” 
Now all the weight of the queſtion upon theſe ſtatutes 


be the lend, is; for if theſe prepa- 


Pa- 
ratory arreſts of felons _ inſt the law of the lan 
they aro not reſtrained by tel How ſtatutes. . ag 


the law of the land, if a telony were committed, or but 
ſuſpected to be committed, a man might be arreſted by 
the party that knows, or upon probable grounds ſuſpects 
him to be the felon; or by a — 2 upon complaint, 
or upon hue and cry, and he might be carried to priſon, 
| and chere derained till . by due courſe of law; and 


yet 
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| FFF vide 

ures 3 E. 1. cap E. 3. cap. 10 E. 3. cap. 

| "M0 Fun fn Is is wants peace of 
the Ki r 

But is being not ſound effe&ual enough, by the l. 

| tute of Weg cap. 16. for the better, and main- 

raining e, commiſſions ate to 

in the er e er this was their 

tion. 3 was 


3.4 and determine felonies and treſpaſſes: | 


and n 34 E. 3. cap: 1. their power in far- 
ther enlarged, and parniularly their caking as well per- 
ſons fuſpected as indifted of felonies mentioned in that 
act is required, which, tho perchance it refers anly to 
thoſe char k have been robbers or _— I beyand che ſen and 
 fince returned. yet ãt ĩs a or othe 8. 


thereof, as was in a 


And let a man lock upon all the 20h of 
that have been down to this day, he ſhall find that the 


. 1 
4 


 woengad juſtices of peace to convene and commit felpns = 
ore | 


indictment is allowed. 4 E. 3. cap. a. Sheriffs ſhall 


not let to — — coken by juſtices 
of unleſs mainpernable by lau, 1 R. 3. c. 3. 


3 H. 7. cap. 3. concerning bailing uf priſoners com, 
eee are Sz. — v2 20 Wl 
M cap. 10 it appears; ces of peace may 
— ts felony, yea or for ſuſpicion of felony, 3 20 
cap. 10. 5 H. 4. cap. 10. ſo: that the impriſonment 
indictment is ſurely lawful and not within the: reſtraint 
of \Mapna Cbarta; and if fo, tflen ſurely their arreſt is 
much more lawful, for it is but to bring perſans to 
an examination in order to their \commitment,) bail, of 
diſcharge ; and Pe eee e af ry 
mitment than of their arreſts. { een bi 

2. He may alſo iſſue a warrant prehend.a perſon 


ſ of tho the 10 be not 1 
uſpetted of felony, original ſuſpicion. in 


— 


. . iodagiagded 
to”. de tranſlated 10 the juſtices o Da in order $0the 
preſervation or private per- 
eee e eee e 


105 


reaſon is, becauſe he is à competent judge of the N 


and therefore à 


HISTORIA PLACITORUM' CORON@EZ:: 
himſelf; but in the party that prays his warrant ;, and the 


bilities offered ro him of ſuch ſuſpicion. 


Asad as a conſtable- may upon complaint + a pers 
ſon ſuſpected of felon 
| ſaid in the foregoin e (5 


appears by what hath been 
10 4 juſtice of peace 
may do the (Ee by de warrant NR alſo. the cons 


ſtant practice accordingly. | 
But that I may ſa ic once: for all, it l cakes 


fo. of watrants for for felony, much more for ſu- 
ſpidion of felony, to examine upon n oath the party re- 


2 warrant, as well whether a telony were done, 


ng 
2 of his ſuſpicion, for he is in this caſe a 
competent j of thoſe circumſtances that may _— 


the a warrant to arreſt. 

And if were no other reaſon to prove it chat 
e namely, that tlie juſtice of peace 
2 him to gaol that — * before him for 

ſueh ſuſpicion, or bail him, as appears by the ſtatutes of 

1 R. g. rap. 3; 3 H. . cap. g. 1 2. & M. cap. 10. 

ortiori may make a warrant to convene or 

bring Kim W 
ion. 04.4 


II. . this war- 
rant is to be directed 

-- Uſcally the warrant or precept is directed to the ſheriff, 

or bailiff, conſtable, or tithingman, and they are bound 

to execute it; and if they do not. they may be Aeg 
and fined for their neg | 

But ĩt may be directed to any private. perſon or his 9 


d ige 14 H. 8. 16. 4. Crompt. de Pace, f. 147. b. but 


he is not bound to execute it; but if he execute it, it is 
* as if he were an officer. | 


F Warrant be directed from eng 1 


. e iD. to arreſt a felon, Sc. he is not bound to 
go out of the vill, where he is conſtable, to execute the 


warrant; but yet if he do execute it in another vill, it is 
good enough, en ies r ee Maree 


re mute 5 11. 1. 65. nne s 


KITES 


of 


OTTER Fei nun CORONE. 


of O. butby virtue of thejuſtice's warrant; and ſo if was 
ruled in my time at the aſſizes in Norfolk about 1668. 
III. A. bo the third matter, how and in what nb 
it is to be made or ifſued * Touching which cheſe things 
are regularly to be obſerved. | 4 
The party that demands it ought to b cranined'dpon 
his oath touching the whole matter, whereupon the war- 
| rant is demanded, and that examination put into writing. 
The. party charging another thus with. felony ought 
be bound by recognizance 4 pon oo ar. the next 925 
fions or aſſizes, as the caſe f require. -. D Dali. cap. 217. 


(a). 
i ought to be under the hand and ſeal of 
the juſtice, 2 Co, Infi;. p. 52. It mult have a 
date, but the place, tho it muſt be alledged in e 
18 not be expreſſed in the warrant. _ 1775 8. 16. 4. 


1 arly the warrant ought to contain the cauſe ſpe- 
7 and ſhould not be nerally to anſwer ſuch matters 
be. objetled againſt him, becauſe it cannot appear, 
ane wt it be within the juriſdiction of the juſtice of 

59 5 gan ĩt Tre Mou oe party Wh or 5 
2 it. P. 52. 5 

1 9 00: Bo: upon uch a general warrant 

n an habeas corpus, it is in the pleaſure of the court of 
's bench to bail or diſcharge him; and accordingly 


for this reſo P. e B. ot e Cs BE FE 


| ay etT hold ſuch a Ld is not "therefore yoid 
bur if ge facto the matter be within the juridiftion 
juſtice, and ſo ayerred, ſuch a general warrant is 2a 
goo zuſtification 18 7 24 in cafe of felony, and antient- 
ly it was generally held ſuch general warrants were goo 
in gaſes of treaſon or felony (*), tho in warrants o the 
PEE and good behayiour the cauſe mult be ſhewn, that 
ay come provided with his ſureties ; and ac- 
abe vide Raſtal's Entries, tit. Attachment 1. 


. 117, P. 329. (#), Crompt. de Pace, F. 148. 4. T. 17 
a * 2 10 
ef by & 3 * t. * LE p. Lo 


ry 
Date. p. 574. and Sir — Wynd- 862. 5 Mod. Rep. p. 80. 83. 8 
- caſe, Tin. 2 Gee, I. B. of (b} New Bip. 514 1 — 


1 1 N | 
Eliz. 
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Els Bk fr gen pies, and Maier <) Fey air | 
pon Magna Charts, T. 7 Fac. Tow: 
N i of 1 3 * 55 Nike * 


ME Ee 


| e his warrant to 

perſon ſe of pence Fes 4 comp laint made to — 95 
but where upon 3 ce gt to 9 2 of a robbery he 
made a warrant o app prehend all perſons fuſpetted, and 

them - before him, this was ruled a void T | 

P. 24 Car. 1. in the. . , and was not 
ſufficient juſtification in impriſonment. Yi 
7, A juſtice of N may make a warrant as N 


ay as of the peace to bring the p ay 6 'F 
„ 1 roma officer ought! to bh te at the p 1 5 175 
| it made the Warrant, 5 Co. * Py >. 5 2 ; 
2 * tl TI wb > kim 157 ä 
54 4 ces eace, e in or: 
| 775 bop 25 e of the peace, 9 then it. we 2 EY 


tiop of 7 — to bring him befyre which e 
Ny. he 8 oo iz and it is not in the election of 

party ore whom he pleaſts ; een 5.00. ts 
I 2. J. Foes caſe in the opinjon'of A Fineas af 7 


2775 1 

; And in ſothe caſes he m make his warrant 

him ro þ he St be hi: tho it is better obo 

him before himſelf or ſome juſtice, that the party 

| be in the 3 if there be cauſe; 22 
1465 Ao or e, as RE 


Hine to Keep the peace, or the warnt 1459 6 
verit, then 4 8 the common any idem mora- 
425 9 ouſque gratis hoc fecerit; and yet > conſtable or 
ay bring, him in that caſe before the juſtice; and 
tx refaſes there to give ſureties, he may by virtue of 
the firſt warrant bring him to gaol, and commit . 
ALF farther warrunt or. mitm. 50. Rep. Ls 


| (e. Meare + 458. ng 1 : 
The 


* _ 
* Ny 
„ 


„ 
3 


— 
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The warrant of a juſtice before indictment may be in * 
the king's name with the Tefe of the juſtice, or it may be 
in the name of the juſtice of peace himſelf; the latter is 
moſt uſual ;' but proceſs after indictment ifſued from 4 
ſelllon of the peace is always in the King's name, Dall. 
Juſtice, p. 404. 347, 348. (d). But whether generally. . 
à juſtice of peace out of ſeſſions can iſſue a warrant to 7 075 
apprehend perſons offending againſt a penal law, tho 
within their cognizance, and ſo to bind them over to the 
ſeſſions, or in default thereof to commit them, and this 
before indictment, ſeems doubtful : vide Lanb. 188, 189, 
Dalt. cap. 117. p. 331. (e). Thele things ſeem to make 
. againſt it, 1. Becauſe ſome acts of parliament do parti- . 
cularly and expreſiy authorize them to it, which 
would not have done, if it had been otherwiſe lawful. 
2. Becauſe in moſt caſes of this nature, tho the party 
were indicted, or an information preferred, yet the ca/ias 
was not the firſt proceſs but a venire facias and diftring 
and in caſes of information no proceſs of outlawry at a 
$4, 6. 9. B. until the ſtature of 21 Jac. cap. 4 gave 
roceſs of outlawry in actions popular, as in actions of 
treſpaſs vi & . 8 
In caſe of a complaint and oath of s ſtolen, and 
that he ſuſpects the goods ate in ſuch a houſe, and ſhews 
the cauſe of his ſuſpicion, the juſtice of peace may grant 
à warrant to ſearch in thoſe ſuſpected places mentioned in 
his warrant, and to attach the goods and the party in 
whoſe cuſtody they are found, and bring them before 
him or ſome juſtice of peace to give an account how he 
came by them, and farther to abide ſuch order, as ta 
law ſhall appertain : vide Dall. p. 353. (f). 70973 


oy 


And this is warrantable by law, and without it felons 
could not in many caſes be diſcovered, and is the conſtant © + 
practice at this day, notwithſtanding the opinion of m 1 
lord Cote in his juriſdiction of courts, p. 176. 18 
But in that caſe it is convenient, 1. To expreſs that 
the ſearches be made in the däytftime. 2, That the 
party ſuſpecting be preſent to give the officer information 


3 ; 1 2 1 5 | | | | 
„„ of 


— 
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f 5 Bee in whoſe cuflody they are found, to come before 
: 


| -there-be a riot or breach of the peace in t 


© i#t6kiA 'þ 


mouth without warrant to arreſt them, and they may by 


i En 


1 


\ 2 


— 


- 


the party afterwards, Dall. cap, 117. p. 529 22 | 
| e preſence o 

one or more juſtices, they may arreſt the rioters them. 

ſelves, or command any officers or others by word of | 


virtue thereof fagrante crimine arreſt them in the abſence 


bf the. juſtice<by the true meaning of the ſtatute of 


34 E. 3. cap. 1. and, 13 H. 4. cap. 7. quod vide adjudged = 


. 
- 


14 H. 7.9 & to. 


And therefore if a riot be committed and diſperſed by 


the coming of the juſtice of peace, and ＋ be ſuſpected 
| 0 


5ably to” meet again or threaten to do fo, tho the 


+ conſtables may ex officio ſuppreſs the riot, and raiſe the 
Fre: of the vill to do it; yet I think it clear, that a 


ö ſtice of peace may deliver a ſpecial warrant in the hands 


pf any perſon to atreſt the rioters, if they re · aſſemble, 


(8) New Huis. p. 174 


8 
7 


* 
— * 


names are, 


- HISTORIA: PLACITORUM CORONA. | 
tho there be go particular perſons. named in the warrant, 
becauſe it my be impoſſible to be known what T_T | 


yet the peace is neceſſary to be x 
well as the breach of it to be iſhed; and the 3 


cannot always perſonally watch, their re- Fe Me but 


— 


muſt truſt Lag to do it; and this is admitted of all 
hands in the book of 14 H. * and the only doubt is, 
. it may be done by word, nnen 855 


A thus far for warrants... .. 
IV. . 


execution. 


If a' warrant or p to arreſt a felon come to an 
officer or other, if 5 elon be arreſted and after arreſt 
eſcapes into another county, yet he may be purſued, and 
taken upon freſh purſuir, and brought vt the zuſtice 
of the county where the warrant iſſued, for es law 


| 7 him always in the officer's cuſtody by virtue 


but by the authority that t him z and the 
-zuſtice's. warrant is a ſufficient RIS of ſuſpicion and 


the firſt arreſt; but if he eſcapes before arreſt into 
another county, if it be a warrant, barely for a miſde- 


meanor, it ſeems the officer cannot 8 him into ano- 
ther county, becauſe out of the juriſd 

that granted the warrant; but F caſe of felony, affeay, | 

or dangerous wounding, the officer may purſue him, and 

. raiſe bue and cry upon him into any county, but if he 

takes him in a foreign county, he is to bring him to the 

| gaol or juſtice of that county, where he is taken, for he 


iction of the juſtice 


th not- take-him purely 3 e warrant of the juſtice, 


purſuit, '2 E. 4; 6 . Dali. cop. 118. p. 340. (5), 7 E. g. 


16. 3. 11 E. 4. 4. 5. 


Tho a perſon, 8 a warrant to arreſt for felony 


| or other miſdemeanor, may call others to his aiſtance, - 
yet he cannot make a warrant to another as his deputy  - 
to execute it, or command another. to execute lt in his. 


lence. 8 E. 4. 14. 4. 
But it is held, that if the warrant be directed to the 


\ geri he may make a warrant 10 his bailiff to execute 


| it, and may command by word his. under-ſheriff to cxe- 


(b} New Zu, f. e dr N 
= Hz 


\ 


==. x mitts: PLACITORUM: co. 
1 ecke it without any other wartant. 8 E. 414: 6. Dal. 
. . 332. (7): | 
Ik a warrant iſſues from a juſtice of peace to 2 private 
perſon to arreſt for felony or any other matter, he is not 
to ſhew his warrant, unleſs it be demanded, and 
Went fn | 
5 "But if it be irefted t6 a known officer, as to the ſheriff, 
| who is a known officer in the county, or to a conſtable, 
+... whoisa known officer in the vill, he is not bound toſhew 
bis warrant, tho demanded, no mote than à bailiff jurus 
comms ; it is enough for him to ſay fog or 1 
N r 8 E. 4. 14. 4. 7. 9. J. 
. 21 f. 2. 23. 4. 9 Co. Rep. 69. Mackatly's cake () "1 
But it is reaſonable and alſo ſafe for the officer to ac- 
eel quaint him what he attacheth or arreſteth him for, for it 
2 t ſecurity ta the officer that arreſts him, and juſt 
1 FEN arreſted to know the cauſe for what it is. 
WS e juſtice of peace to arreſt for felony may 
© (beexecuted i in a franchiſe within the county, for it is the 
king's ſuit, in which a nov omirtas is virtual 7 included. 


„ [Where by virtue of a warrant from e er Pute 
„ Houſe may be broken to apprehend a felon or other 
e en: are theſe diverſities. | 
pon a-warrant to ſearch for ſtolen goods the doors 
cannot be broken open; for tho it be for the kin 
the Jaw chapte⸗ not the breaking of houſes in all caſes for 
the king: (vide-ſtatrite 12 Cr. 2. cp. 19. a ſpecial act 
to ble the ſearch and breaking open of ati houſe in eaſe 
of goods uncuſtomed) and therefore the entry to ſearch 
, by ſuch a warrant muſt be per dia apefta, 
So upon an excommunicato capiendo, tho it be the king's 
full yet doors cannot be broken to take him. H. 42 Eliz. 
C. B. Croke, n. 17. Smith and Smith ((). 
If a juſtice of peace iffues a warrant to Wochen a "4 
ie who, ie In i . | 


10 New Rat. 9. here cited t be underiody tho t 
*) This was " AY in Fr y be otherwiſe in caſe of felony, 
1 warrant there meant C 
12 e oy e ee ran af ol. Pike Part I. 4d. | 
arre the party, but the general rant at Part 458. in 
-Sdreant coaltitotin him bail, and notis Or 
 #f thix are the eaſes in the year-books {k) Cre. Biz. 74t. KH 
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„ and _ to open the door it is refuſed or ne. 
glefted to be done, the officer may break open the doqr 
to take him; and the ſame law is, if it be but or ſuſpi · 


| Ein anc 13 K 4- 9. 4. 5 Co. Rep. 91. b. Sema 


WP, much more may he break open the houſe of 
another perſon to take him, for ſo the ſheriff. may do 


upon a civil proceſs. 5 Co. Rep. 93. 4. Semain's. calc. 


But then he muſt at his peri! ſee that the felon be there, 
for if the felan be not there, he is a treſpaſſer to the 


ſtranger whoſe houſe it is; but in both caſes the officer 
| "ouſt fir firſt notify his buſineſs that he comes abour, and 
demand admiſſion. idem. 


But in caſe of warrants to ſearch for ſtolen goods 1 


; _ think the doors of any perſon cannot be broken d 
If a warrant-of the peace iſſue from a juſtice of 2 
1 officer or miniſter of ſuch warrant may break open a 
door in caſe of refuſal to open after demand and notice 717 
his buſineſs: ruled by Popham and Clerk 3 Jac. Dalt 
| cap. 78. P. 204, 205. (1). 
Now touching the killing of a man Juſbiciari ſe nolentis, 
where there is a lawful warrant 8 him, much hath 


been ſaid before, where I conſidered the conſtable's - | 


power (); ſomewhat I ſhall ſay here. 
It is neceſſary i in this caſe to conſider the difference be- 


n an arreſt upon a warrant for felony, and an arreſt 


for a ſimple miſdemeanor. 
And alſo a difference if the officer kills had in caſe of 


a flight, or of a refiſtance and an attempt of «reſcue Wee. 


arreſt, 
If there be a warrant againſt A. for x treſpaſs or breach 
of the peace, and A. flies and'will not yield to the arreſt, 


or being taken makes his ape; the miniſter kills him, 


this | is murder. 


But if A. either upon the attempt to. arreſt; or after 
the arreſt aſſault the miniſter, that hath the warrant to 


| arreſt him, to the intent to make his eſcape from him, 
and the n his guard kills him, this 


Ou ' 4 e . r. 


cap, 127+ f. 4% P. 4g. 1 


V 5 


* 
* 
we 9 
U a 
. I - 
* 
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- 
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int HISTORIA, PLACFFORUM CORONB,. | 
is no felony, for being by law authorized ta arreſt. him, 
hes nor bound to 80 back. to the wall, ax in FINN ; 


'  _ eaſes of ſe defendends, for the law. is his protection. An 
5 therefore as on the one fide if A. Kills Ry amy 


ſo on the other ſide if upon this aſſault by A. the miniſter 

= kills him, it is no felony ;, the neceſſuy excuſeth him, if 
be cannot otherwiſe ſave himſelf and perform his du. 
bea jt agrees with the common caſe of a ſheriff's 

_ bailiff in the execution of his warrant, Co. P. C. cap. 8. 


EEE, * Bur where 3 warrant iſieth gpainR a felon, and eicher 
' © before arreſt or. after he flies and detends himſelf with 

' +."  Rones, as the book of 3 E. 3. Corone 290, or with his 
bos and arrows,.as' the record. is of M. 22 E. 3., Rot. 
. 117. can regs Ebor (m), ſo that the officer muſt give 
| over. his purfuit, or otherwiſe cannot take him without 

_ Killing him, if be kills him, it is vo felony ; and the 


* 


« ſame law is for a conſtable, that doth it virtuze offcis, or 


* 


5 upon a purſuit of Hue and ory. 1 1 
. Or the ſame law it 3. 1 in truth he were no felon, 
but yet a watrant is againſt him as 5 of felony, and 
de having notice thereof flies and reſiſts, for the officer 
or miniſter ought to purſue his warrant, or otherwiſe he 
is puniſhable; and the party by his flight and reſiftahce 
zs acceſſary to his own death. | . 
But then there muſt be theſe cautions. 1. He muſt be 
- a lawful officer, or there muſt be a bhue and cry, or there 
muſt be a lawful warrant. 2; That the party ought to 
| have notice of the reaſon, of the purſuit, namely becauſe. 
a warrant is againſt him, for his flight muſt be upon no- 
tice to him of che intent to arreſt him for felony. 


"EA £2 — SR" to | } 
of” eb had been indicted before indifted, ** qued felonice interfecit 

| | tte ſheriff in Turno ſus anno R. R. „ predictum H. Veſey, fed quia com- 
RIS. : mono of divers felomes, whereupon *' ra eſt, . quod predi H. de 
EE” 6 | the ſheriff mandawit commiſionew ** raw 3 H. Ney in- 
fuam Henrico de Clyderawe & aliis 6 dictatum de diverſis feloniis fu- 
ad capiendum prædittum H. Veſcy & ' © gam faciendo, ut felanem domini 
caſtrum deEbor'. ** regis, virtute commiſſionis ſuz 

e would not ſubmit to an arreſt, *©* prediftz anno R. nono interfecit 
but fled, & inter fugiendum ſhot with & non ſelonĩce ; confideratum eſt, 
maus bow and arrows at his purſuers, ** quod idem H. de Ghdergave eat 
- - "4 but in the end was killed by ch.: ipde quictus. - | / 

2 . . j | i 2 . 


7 coming 


- 


sro PLACITQRUM | CORONA, 


FF 4. 9, 4. „And 3. It mult be a caſe of neceſſity, and 
LO dot ſuch a. neceſſity as in the former caſe, where 
* aſſault is made upon the miniſter juſt at his 
to arreſt, or to Ro cue himſelf from him; 
. this is the neceſſity, VZ, that he cannot otherwiſe | 
taken, and the reaſon is, becauſe it is for the publi 
| good, and they ate puffiſhable, if they negle& in any 


manner what they ought to do, namely the miniſter by 


fine and impriſonment, and the townſhip by an amerce- 
ment. 


But tho a private perſon may Aren a flow and if he 


flies ſo as he cannòt be taken RE he be killed, it is 
excuſable j in this caſe for the neceſſity, 22 Aſiz. l 
Thorp, yet it is at his peril, that the. pa lon, 


for if he be innocent of the felony, the Fil ng, at leaſt 


before che arreſt, ſeems at Jeaſt eee for [> 
_ + reaſon above given, fot an innocent 2 is not bound 
take notice of a private perſon's ſuſpicion () & 


If a juſtice of peace have 5 | in the caſe, (as he 
bath i 10 all felonies and breaches of the peace, yea tho i HY 
be high· treaſon, ſo far forth as it is a breach of the peace) 
tho he errs in granting of his warrant, it ſeems thav the 
officer that executes it, is excuſable. 14H. 8. 16. . 


cunam 
Yer in ſome caſes, as touching S for the poor, tho 


he hath ju I on in the matter by the ſtatute of 4 5:0; 3 


1. 25 officer is puniſhable for executing the w 

ere none ought to iſſue, becauſe it 2 a rcumſrib 
particular juxiſdiction given him by act 19 parinas 
Which he ought ſtrictiy to pu- ſue. 2 3 ZR 
2 Rel. Abr. 560. Nichols and M alter. 

When the officer or miniſter hath made 7 arreſt, 5 is 
forthwith to bring the party to the gaol, or to the Juſtice, 
according to the import of the warrant. | 

But i Kate u time he A as ĩn or near the ni ht, 


whereby he cannot attend 4 or if there be dan- 15 


ger of a preſent reſcue; or party be ſick and not 


able at preſent to be brought, he may, as the caſe ſhall 
. him in the ſtocks, or, in caſe the Pry | 


) Hu ſupra, f. 53. 


* F 
H 4 a | Tl 5 


FL. 


n 


— : 


eee Wa ten CORONE. 


ty of the on or the indiſpoſition ſo uire, ſecure 

© ina 2 the next day, or ſuch ra. as it f 
reaſonable*to bring him. 2 E. 4. 9 & 10. (F). 

When he hath brought him 10 the Juſtice, yer he is in 

| law Kill in his cuſtody, till either the juſtice diſcharge 

or bail him, or till he be aQually committed to the gaol | 

| by warrant of (be juſtice. 10 H. 4. J. 4. Eſcape 8. 
0 ö i 
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- 


dan. THEN « vi has wie ky te thdbr 5 

Te of to the par of peace, he muſt either W 

te pece, or einm. or bail him. 

But preparatory to theſe acts there are ſome 
chat are required of him before he do either. * 

1. By the ſtatute of 1 C2 P. & M. cop. 13. and 
2 3 P. & M cap. 10. he is to take the informations 
ppon "each of the proſecutor and witneſſes and put them 
into writin Ing and he is likewife to take the examination 
of the perſon accuſed, but this f is to be without oath and 
put into writing. | 

And theſe examinations and informations he is after- | 
| Wards to deliver into the general ſeſſions of the peace or 
to the gaol-delivery, as the caſe ſhall require; and be- 
cauſe it may be unſeaſonable to take theſe informations 
or examinations preſently, or poſſibly it may take longer 
time, the priſoner may be continued in the cuſtody of the 
ficer, or may be detained in the juſtice's houſe, or com- 
1 to ſome near ſafe 8 of cultody, till the 1 


Salone 257 be taken. 


TN | 0 3 6) Fae Jura, p- T4 IS ö 


*, _ HISTORTA PLACITORUM CORONE: | 
But this muſt be diſpatched in fone] convenient tim 

and therefore, P. 43 C. B. Scavage and Tatcham (a), 
in an action of falſe impriſonment brought by a perſon 


brought before the mayor of , a juſtice of peace, 


P 
upon ſuſpicion of felony, the . defendant could no upon 
the account of examination juſtify detaining Tun | 
| the juſtice's houſe nineteen days; but it was held, that 


he _ detain him three days upon that account. 
CES 


t is fir to take a rec izance from the praſecutor | 


to appear and prefer a bill of indictment, and alſo of the 
witneſſes to appear and give evidence at the next ſeflions 


of the peace or gaol-delivery, as the caſe ſhall require, if 
be mall find cauſe to commit or bail the priſoner; other. - 


. wiſe it is, if he ſhall diſcharge him. 
Theſe things being thus premiſed, as I „ . 
is either to be diſcharged, or committed, or bailet. 


I. Touching the diſcharge of 'a priſoner. If a priſoner 
be brought before a juſtice of peace exprefly charged with 


felony by the oath of à party, the juſtice cannot dif- 

ch Seen 1 3 l 5 
I he be charged with ſuſpicion on] ny, yet 1 

there be no Fri at all proved to be committed, or if 


the fuct charged as a felony be in truth no felony in point 
of law, the juſtice of peace may diſc him, as if a 


man be charged with felony for ſtealing —_— the 


frechold, or for . br. away what was de 
and ſuch like, for which tho there may be cauſe to bind 


him over as for a treſpaſs, the juſtice may diſcharge him 


as to felony, becauſe it is nor felony, Keko, f. 34. 44 
Mr. 12. Poulton de Pace 146. 5. But if a man be 
killed by another, tho it be per infortunium or ſe defndendo 

(Which 
upon a miniſter of juſtice in execution of his office, 


therefore he muſt be committed, or at leaſt bailed, 


3 


4. * 


(a q. Blix. $19. Vide Part L f. 586, 


x - p 
. 7 . 
: 2 a #4 
* * 4 . . N ws © 8 0 , - l 
' 5 I . 
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0 


ivered him, - 


not properly felony;) or in making an aMault | 


68 is not at all felony,) yet the juſtice ought not to 8 
diſcharge him, for he muſt undergo his trial for it; and 
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commit by order, an i. ſo, may WS eſſions o 


: A is or dacht G be a record. of the 


1 


Ney in it an order be made for commirment 
all - enter into bond, Ce. the warden 0 
„ may, 5 5 che PP: ent by virtue 


F. R. 2 2 2 505. ln 
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authority in the begi of the mittimus, tho. this. i 
for 4 ſeal and ſubſcription of he 
juſtice to the mitiimus is ſufficient warrant to the gaoler : 


vide ſupra (%*) & Dal. 355 & 363. 0. for it may be 


. (#9) en 
Mp Omer, 


"ſupplied 


v ATR 
N | 


'. HISTORIA PLACITORUM CORONA. - 
ſupplied by averment, that it done by the juſtice, 
EN gu 84 | "of NH (2) 


certain date of the year 


, 


4. It mould have an apt conclufion,. namely. to a. . 
R 

: it be trus, that theſe things are regular and — 
fit. namely the cauſe, the juſtice committing, the dates 


Rim till he he thence delivered 
"I it. ubi ſupre (f).. 


the apt concluſion, yet I am- far from thinking the war- 
rant void, that hath net all theſe exreumitances. 


And therefore the juſtification- in falſe impriſonment, 


againſt the gaoler may be good by virtue of ſuch à war- 


rant; and it ſeems to me, (contrary to the opinion of 


my lord Coke, ubi ſupra, ) that if an-eſcape be ſuffered wil 


lingly by the gaoler upon ſuck a general warrant, it will 
ſupra, Caf. 54- Part I. p. 609, 


be felony in him: vide gu 
De frangentibus priſonam (c). 
detain him till further order by the juſtice, it is true it is 
an unapt concluſion, and therefore binds not up the hands 
of the juſtices, to whom it may belong, to bail or deli 
him, as the caſe ſhall require; but the chmmitment d 


And therefore if the concluſion of the miltimus be a 2 


notwithſtandin J, if there be any tolerable cert ainty t 
in the body © 8 for 5 it is, as for felony : 
generally, tho the particular is beſt to be expreſſed. / 
3. Regularly the commif nent is to be to the common 
gaol of the county, or if the offenſe be committed ane | 
5 party. taken within a franchiſe that hath a gad. gas ' 2 
the Gatebouſe at Weſtminſter,) then to the=gaol of be 


franchiſe, by. the ſtatute. of 5 H. 4. cap. 10. 


* 


peace to ſend ſuch. priſoners, which are bailable and have 


not their bail ready, to ſome private priſon, as. the New | | 


_ Priſon in Middleſex tor ſome ſhort time, till they can pro- 
cute their bail; but this hath always been diſliked by the 


. Juſtices of the King's bench and 1 as incon- 
aw i 


venient, and not agreeable to the law (4). OF IA. 
4. H the priſoner be bailable, yet the juſtice is not 
bound to demand bail, but the priſoner is bound to 


INES OE {4) ee the cafe of Kendal and | 
9 7 Vide Part I. . 384. Noe, State Tr. Fel. IV. b. 864, & 
: 6 See alſo Þþ 


Fart L 595. ſupra, Part J. p. 585, in fe. 
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8 Collen's caſe; and ſo of 


© But in ſome Caſes the offender is neither diſch 
- eomtnitred, but t bailed, and that comes next to | 


what not. 
wo 85 done, 


by 


But heme the” buſineſs of ball A 


Ty, 


4 


reader 7 giherwiſe the juſtices may 8 ta him, 
10, 4. per Fineux, accordi 


12 


. taken 4 man by capias, where he is bailable. 
Thus far touching commitment of an offender. 


4 


nor 
Con- 


en nao, 


therein (c. 


Aouchin 


g the igt, n 


Ball NN mainp riſe are 


for the ſame NES 


By whom (a). 


ng, and ind 


- the nature of bail. 


bailng of felons, G. there will be chez 
_ things inquirable. 1. What it is, and the nature 
ns of it. 2. In what caſes it may be, and in 
4. In what manner it is 


writ or n. writ (5). 5. The penalty 


f 


"uſed promiſcuouy oftentimes | 
the words 11 much 


the ſame thing, for the former is e and the 
other is manucaptus per F. S. 


But yet in a proper and legal ſenſe 1 


ways Mainpriſe is a 1 


bail is not always ſo. 


tionem onl 
8 ſuppoſi 


izance in a 


differ. 


1. Al- 
um certain, but 


e, that is Aivered per manu- 
„is out of cuſtody ;. but he that is bailed, 


- that take him-to bail are in law his k 


him to bring him ia; and therefore if 


tion of law ſtill. in cuſtody, and the. parties 
and may re- 
a man be let 


2 ro mainpriſe, ſuppoſe in the king's bench, an ones or 


„ a} Infra, 


— 1. : 
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dther ſuit cannot be brought again him as in cuftods 
mareſtalli ; but if he be let to bail, he is in ſuppoſition 
Se e ob. 33 E. 3. Mainpriſe 12. 
36 E. 3 6. 4. 4. Protection 13. and 
according SER 7. 20. J. per Fam, and 9 

9E. 1 to differ, are to be underſtood. 

Tho ſometimes the ces. themſelves both in 
222 — are in ſums certain, as ſhall be ſhewn, 

yet che entry on record in the one caſe r 

manucaptionem, and in the other caſe traditur in ballium. 

| But now for the kinds of bail properip. ie. calle; it is 

-of theſe kinds. Hg 
1. e eee ee 

zallium to F. S. and this is the uſual form in all bails in ci- 

vil actions in the king's bench; and antiently it was fo alſo 

in criminal caſes, tho now, as ſhall be ſhewn, it differs. 
And of this kind was the antient form of that bail, which 

was corpus pro corpore, which now 1s rarely uſed in that f 

and the reaſon why that is diſuſed is, becauſe there was an- 

tiently a looſe opinion, that he, who was bail in this manner 

for a ii, wh i be hanged, © he EPO 


. Cipal to keep his day, 33 E. 3. e 12, but the truth 
is, al his puaihment i tbe ined for his deine Gt 


, Juſtice, . 157. 6. 11 fl. 6. 31. . 
And ſo in civil actions, where this kind of bail is ſome- 
times in uſe, as'appears 27 H. 8. 11 & 12, 21 H. 7. 20. B. 
heb bail is amerced, if he have not the principal at the day. 
2. Sometimes the bail is only a recognizance in a ſum 
Serge in lade den, ate ae wi 
the ſum; as for inſtance in 404, or 
„% a-· piece ad compe- 
rendum & ffundum refo in curid de latrocinio prædicto ſecun- 
alm legem, Cc. n (BN 454 12 
I ̃ be ſureties ought to be t tyo men of ability, 
and their . the re- 
cCognixance is much in the diſcretion of him chat is to 
take it, and therefore he may examine them upon oath ; 
but how theſe are b 
nne . 


. . 166 $159 
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The 


is Arrorfa FTAefronuu coronm 
Taiue wreties 4% fPanidum: jari doth import alſo, that he 
1 R. doo poorre ar 4 and therefore the ſtature 

WE: - of Mike, ap! 28, (% if the felon had ſtood upon 
. ms prioviliyinm cericale, and would not anſwer the felony, 

His bail had been anerrod, ge- er op: thr 


| 1 3 The third forrof ball is chat whick-is indeed the 

dude aud regular bail C ——— | 

in a ſum certain; but alſo à taking to bail, the true form 
ere, Lib. I. cap. 23. 
5. 264%. Memorandiqudd dit,” anus, &c. coram, c. venerunt 
A. S B. & ceperunt in ballium ]. S. captum & detentum pro 
| er cuju/dam 'feloniz wq rr gr ane gaole de- 
in comjtatu Supper, + = | 

575 pattern fs 


pane 201. ins catallis, terris 
| entis rum © - eie, corum ad opus den domini 55 
B I prelibint J. S. ud enndem 
denen non perſonnliti# tomparedit roram Jufticiariis didi — 
repis ad dium gablam deliberand © ad reſpondendum 

410 domino regi tune & ibidem ſuper pramiſſis, or ſuper tis, 

al tunc & ih ip, dbjicientur,' or rather according to 

ii bee © onus right Angles "Dar: fb Aries 

din Tere & regni Angliæ. Dat. fub figillis 
| 22 Vide F. M J. 250,'Crompt.: 157. ö. 
But the ſeal need not be, for he is a judge of record, 
only his hand fimply ſubſcribed; or ſubſcribed capt. & 
i die & amo ſuprauito ceram Math. Hale. 

This is the form of à bail, where the principal weiter | 
aj infant or in iſon, and ſo abſent; and 
warrant iſſues under the hand and ſeal of him thar rakes 

"the bail for his — dalled a Iberate. 
But if he be baited by x juſtice of prace before 
- mitment, or if committed and brought — bevies of 
_ "King's bench or ſeſſions to be bailed, ne the party him- 
ſelf is alſo bound; and ſometimes the recognizance is 
fümple with a condition added for his appearance, and 
ſometimes the condition is contained in the body of the 
recognizance, ut- fers: Only i it is to be remembred, that 
mW any . is bailed for any 9 either 


35 55 1 | ae, 5 


\ 


_—_— 
3 * 8 
' 


ene PAcrrokbi W 


pur or otherwiſe, ** 25 
| or record ought to be f filed, and a comfmittitur 
- Wareſcalld e then bail taken; for all 


that are bailed in the king - 48 are de 44%, or in 

ee of law firſt fuppo ed to he in auftdded mareſeall.. 
advantage of this ach er e Hes. 

- a recognizance in a ſum certain, but alſo a real bail, 


icy ure hy Eper, and may be Punic th Bhe be — 


yond' the ſum ment oned in the recognizance if there be 


_ and 3 re-ſeize the priſoner, if they doubt hies 


57 bd nf Him before 15 juſtice or court, and 
ne e and fo the bail be diſchar of 
his fecognizance. 46 K + rr Ty as LE 
. 23. Oe, Jalice, F. 157: 8. 


Touching the fecond, in what 2h " roy is nen 
that is coed or indicted of felony or accellary, or in 
relation thereuhto, * 

T ſhall not meddle with bailing of priſoners in civil 
Actions or for offenſes leſs than ks by acts of Fe 
en only thus much. 

Regularly in all offenſes eicher u againſt the common law 
or acts of parliament, that ars below felony, the offen- 
der is bailable, unleſs 1, He hath. had judgment. 
2. Or chat by bote particular or c att of parlia- 
ment boil is ouſted, - 

What acts of parlament ouft bail in particular offenſes 
againſt thoſe acts is not my purpoſe to declare, they are 
d-- © well OY by Mr. Dane 2: OE and Mr, 

his 

1 W to cap 1 oa be 42575 are eſpecially. theſe 
Acts of N that are the common land- marks 
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77 iteloe of od: 
| | Toners, but the ſheriF, in whoſe cuſtody they moſt com- 


"monly were, and ſuch ſubordinate officers, that either 
under the ſheriff or as bailiffs of liberties had the e 


e prifoners, [as appears from the words of the ſtature, 


And the truth is, it could not be well a 


Et pur ceo que viſcounts & autres. ont priſe & retenu 
' priſontrs : And ti e ſtill the Ratute did not extend to 
courts of juſtice, much leſs to the court of king's bench: 
Bid 2 Co. Ait. p. 185, 186. 17 bac flatutum ; neither 
doch this ſtatute (ingly: of itſelf extend to juſtices of the 
peace, for-they were not in ing, BD 1. E. 3. and there- 
2 the ſtatute of 1 C 2 P. & M. cep. 13, eſpecially 
.- makes this ſtatute of 3 E. 1. e aching ain 
—_—_ ART wor ara 
And therefore it ſeems/ alſo upon the ſame reaſon the 
- ſtatute of 27 E. 1. cap. 3, de fimbus levatis, that directs 
amd authorizeth juſtices of gaol-delivery to inquite of 
ſheriffs and others, that have let out of priſon by ot 
ing perſons not repleviſable, or have offended again{tth 
ſtatute of Wefminſter, and to puniſh them according to 
that ſtatüte, extends not to courts or juſtices of the peace, 
- but only to ſheriffs and ſubordinate officers. 
s licable to 
any but them, for as all writs of bomine Niando, de 
" manucaptione, & de odio ©& ati were directed to the 
meriffe, ſo in moſt caſes what was to be done in thoſe 
times for bailing of priſoners was moſt commonly to be 
NG RCTS ta ond 
This ſtatute declares; 1. Who were not bailable by the 
common law. 2. Who from henceforth ſhould ao be bail. 
. able; and 3. Who ſhould be bailable, and inflifts puniſh- 
ment upon ſheriffs and bailiffs bailing thoſe that are not 
.- . replevilable, and not bailing thoſe that are repleviſable. 
And this act extends not only to ſuch bailments as 
| ought be virtute officii, but alſo to I by force of 
tte common writ de bomint replegiando or de manucaptione ; 
Ny 10 e in his comment upon this chapter (d) h 
; ra us the ſubſtance and ang, Þ this _ 
I ſhall therefore but in effect tranſcribe, | 


a Co, At 5. 186, & fog, 
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I. As to thoſe that were irrepleviſable at common law; 
1 mean before the ſtatute of 3 E. 1. (for . poſſibly more 
. 7 ST 


„ Ms <7 aha wag 
Ar Be the doth of huh, little difference base 


murder and manſlaughter, but 1 degree; for till 
23 H. 8, clergy was one as as in 
OI, e. if the indiftment un only 
interfecit Ne but tx malitiũ precogitatd, thi 
cle 

Mr 
mon law; not after the ſtatute of 3 E. 1. till later ſtatutes 
de quibus inra), between! murder, manſlaughter, or the 
lag a man ſe defendends, or per infortunium, for they, 
that could not bail in murder, regularly could not bail in 
the other three caſes: _ 

And this held univerſally as to bailment by the ſheriff 


or by the juſtices of peace ; but as to others, it had ſome 


tions. 
8 king's bench might and ſtill may bail 
2 1 * whatſoever, even in high IN or murder, 
rt 


court is held in law coram 5 rege. 4 Co. ene 
5. 71. 2. Co. Inftit: p. 186. er 
the court, and none can challenge * 
And this bailment in the king's . E upon at 
indictment before them in the county where they 
ſit, or upon an indiftment removed by certiorari, or up- 
aer removed by habeas corpus before or after an 
13 taken; vide ihfra. 
In ſome caſes juſtices of gaol- delivery may bail in caſe 
of the death of a man, 
© 1. If a man be found guilty of a death ſe defendendo, or 
per infartunium upon his trial, the juſtices of e 
may certify the matter into chancery, that the party may 
ſue his pardon of courſe, and in the mean time bail him 
till the next ſeſſions, 3 E. 3. Coron. 361. | 
008 the ſame ch is, if hy coroner”s er 7 
it /e defendendo, inquiſition * the ſpeci 
Yor. 11. 1 matter, 
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ys 
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| went /g defend: 


2 1 28 ſuſpicion of murder, but 


yet he remaineth not bailable. 
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8 a0 it oug ht, is good, Stamf. "ON-H 7. fs: 


5. 26 Elz. Holmes g caſe, Crompt. ce, J. 15 
28. 4. and the reaſon of 'the book 22 4. Ke b by - 
Crompton, that in an indictment before the e fe de- 


fendendo, the words /e defendendo were void and ſtricken 


To 85 is not. becauſe they were againſt the king, but be- 
.cav e they were too general. 


2 Ce. Inftit, at. Glout. "Tap. 16. an indi&- 
ee bei e 3 aol. delivery. | 
0 


bot it is there ſaid it is not good before juſtices of 
Has fu pres 2.45 3. and therefore ven ſuch an indict: 
coroner ſe defendendo ſpecially; the juſ- 
2 5 gaol- delivery may bail the party till the next 
ſelnons to. procure his 1 ardon of courſe, as well as if it 
had been found upon his trial; and fo it was done 26 
Elz. in 2 8 82 Crompt. 153. 5. vide g. Rite s 
caſe, 19 H. 7. Kelw. 53. 4. 9 idem. 

N a man be convicted of man hrer, and hath a 
Pardon | to plead, which the juſtices 2 For delivery ſec 
in the interval of the ſeſlion, they may bail him, (not- 
vithſtandin his conviction and that of .manſlaughter), 
to N irt hs plead his pardon. 2 E. 6. 'B. Main- 


8 priſe 107 Crompt. 153. 6. 


perſon be "brought before the Judges of gal. 
commit. 

ment or indictment [it ap upon examination of the 

fact by the juſtices of gaol- delivery, that he is nor guilty, 


5 tho i in truth a felony were committed), the alles d of 


gaol- delivery may bail him to another ſeflions :' vide 31 


Sh in caſe de Salford, Crompt. 184. 4. 


But I am not of the mind that the fame judge ¶Sburtle- 
worth] was of, that if he be convict upon a trial againft 
.the opinion of the judge, that he can bail him to ſue his 
pardon; but all he may do is to reprieve him before 
Judgment, and certify for him for a pardon. 
And therefore it ſeems to me 2 is no difference be- 


Nas tween this caſe and that of Dyer 179. @. where a man is 


convict, and it is doubted whether be de — clergy, 


-& oO 
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4. If a man be indicted of a murder at the — 


— delivery, and prays his trial, but the pr roſecutor for 
the king is not ready with all his evidence, the judge may 
reſpite his trial till another ſeſſions; and tho he be not 
dound to bail him, yet if he do find that it is no con- 
trivance of the priſoner to —— the proſecutor but 
that it is merely the neglect of the proſecutor, or that his 
enſe is merely a delay to continue the party in priſon, 
have known it often practiſed at Newgate, — elſe. 
where, for the juſtices of gaol-delivery to bail the pri- 
ſoner till another ſeſſions, if it de far off, and uppen cirs 
cumſtances conſidered. 
And yet in none of theſe caſes neither juſtices of peace 
hor ſheriff_can bail; but how far they may bail in caſes 


of manſlaughter ſhall be ſaid Werner when we conſider 


| the ſubſequent ſtatutes. 
And thus far at preſent for bailing i in caſe of the dearh 


of n 
=_— The ſecond caſe where a man was dot bailable by 


the common law, is; where a man is taken per nandatum 


domini regis: this is not intended of the perſonal com- 


mand of the king, for my as the king cannot in 
perſon arreſt or impriſon, ſo he cannot command anot 
to impriſon, but it muſt be done by ſome order, writ 
or precept, or proceſs of ſome of his eourts. 16 H. 


Mſonſtrans de fait 182. 1 H. 7. 4. B. 2 Co. Infiit. faber | 


Patutum Weſ.minft, 1. cap. 15. p. 187. 


Nay, altho ſuch a mandate be commiſſion under 


the great ſeal, it is void, 42 MHz. g. therefore the pri- 
ceptum, or mandatum domini regis in this act, is intended 
of the proceſs of law iſſuing out of the king's courts ac- 
_ to their ſeveral juriſdictions, 2 Co. Init. ſuper 


| Chart. cap. 29. and Weſftm. 1. cap. 15. But if in- 
— of the king's perſonal eommand, tho ſuch a per- 


ſon ſo taken be * bailable by the common writ de bo- 


mine replegiando, yer he is bailable by the court of king's ' 


bench or chancery upon un babeas- e par 3 de uo infra, 
2 Co. Inftit: p. 58. 187 

3. Thirdly, Or of the len, Sfx by writ of proceſs 
X iNaing according to law within their feveral juriſdictions; 


ardent an Aa ads 
LED tag 


131 


225 | . they were not bailable by 


\ 


are thirteen. in number, 
| houſes, brealing-of priſon, &c, 


ſtatute ſets them. down. 


- ou 


Logs ch ma bim; _ is not onviua), oy 
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2, 


writ de bomine 2 but are ex 
therein, nor by the der vi — e 
e 'Or for ti * 
the juſtice in 9e in the fo by the 
or de- 


F 


1 


neſs and weight of the offenſe 


2 idence and-probability of -guilt, as perſons out- 
, Sc. but 1 hall follow chem in order that the 


an attainder 


"mY rente — — 
? , 


reſi 


e 

of n the ju 
not bailable, becauſe h 
tho he be convicted 
not bailable againſt 
Crompt. f. 


"oo eee 
570 $0 Dal, he was pul 

able I 7. 9. 4. 
3 outlawed for felony, and be taken 
utlgatum, and plead in avoidance of the 
ſt kim that he is of another place, and ſo 
_ 2 


upon à capias 


not the p ; a writ of error to re. 


errors, the court of 


- MISTORIA PLACITORUM COR ONE. 
do, whether the outlawty be upon an appeal or an indict- 


wherein bail may be taken, the indictment or appeal does 
not hinder his bailment, becauſe it induceth no fufficjent 
preſumption of his if he were bailable before in- 
dictment, he is «fer, 2 Co. Inflie. 
in. 1. cap. 15. and m.. F. N. 
Ax. 94. but not allowed till he 
dictment, 16 Affz. 13. 29 fie; 


249. 22 


riſdiction, as before j 
Judges, 


pleaded to the in- 
— 2 wan oe ch, 
But if a man be indicted before juſtices of a Ju- 


* 
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81 Perſons arreſted for wilful burning of another wan 


houſe, which was a felony at common law. 
9. Perſons atreſted for falſifying the king's coin. 
10. Or for counterfeiting the king's 22 or privy ſeal. 
1. He that is excommunicated by rdinary, is not 
ban. unleſs it be for a temporal cauſe, and then upon 
A probibition * he may not only be bailed but. de- 
* z Or upon an appeal and a ſpecial writ de cautione 
admittends, if not obeyed: by the ordinary, a ſpecial weir 
max iſſue for his enlargement. 
i. Ot if he be impriſoned for ſome open miſdeed, as 
4 dangerouſly wounds B. he may be impriſoned till it 
be known whether the party will die or live; and regu- 
__ larly is not to be bailed, till it ſhall probably appear 
r danger is over. 10 H. 2. 20. 4. 3 H. 7. cap. 1. 
1 * or he that is arreſted for treaſon, that toucherh 
ing he he indicted or not; theſe are nei: 
_ hailable by virtue . common writ de homine-re- 
* nor ex 2 e ſheriff or bailiff of a liberty, 
ut all or any af theſe WA by the, court, of 
king's bench. 2 5 Oh. Inſtit. 1 W $1 SHE x! 
II. The'thirt! thing provi by this ſtatute; is to de- 
A who - arg bailable by the ſheriff,» and they Me of ler 
n kin EC 15 
. Perſpus indicted before the mer for * 
hes haye not: been ff of other felonies before,. 3 
- he gb berg rn 63. bi 268. b. egen if 


0 
e Freda roee very Sees in the diſcretion and; true 
ormation of the bad or mae, Jvilices tas: pry 


61 2. Perſons Imprifogcd for a light ſuſpicion, $ /acly tamen 


int bona fam. e ee 6 
3. Perſons/indited for petit l. FE : 
4. Perſons accuſed for receiving ot fel 
5. Or of bee n force, or "= wo to the 45 


"Theſe —* la concern acceſſarics, after, and by 2 
qheren wth is lame diverſity of en in our 


— 4 * fd * 
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Regular. in all caſes of felony, tho it be murder, the 
acce is bailable till the principal be attaint, and this 
hokds as well in caſes of the death of a man as other felo- 
nies, 40 E. 3. 42. 4. 40 Aſiz. 8. But if the principal 
be once attaint, and « the acceſſary i is taken, he ſhall 
not be bailed until he hath pleaded to the indictment; 
' but after plea pleaded by him, be ſhall be bailed, notwith- 

attainder of the principal, tho it be in caſe 
of m er. 43 E. 3. 17. 6. 2 15. 6. 37 .. 10. 
47 fee. 16. 

6. Or indicted or accuſed for an offenſe, for Thich he 
ought not to loſe life or member, unleſs in caſes of of- 
fenſes againſt acts of parliament, where the acts of * 
liament exclude bail. 

"0 Or appealed by an approver, - id is fince dead. 

5 heſe be the 3 by that act the par is bail 
able. 


And therefore 2 0 a party be committed, and the 
tenor of the mittimus be to detain him without bail or 
mainpriſe, yet if the offenſe be by law bailable, he that 
hath the power of bailing may bail him. _Crompe. de Pace 


I5 Tie, | 
his ſtatute adds a Ity, 1. For baili — 
not ballable; - if he oy, conſtable, Sn bailiff of 
fee, he ſhall loſe his office; and if he be an under-bailiff, 
or not a bailiff of fee, he ſhall have three years impriſon- 
ment, and be fined at the king's pleaſure. 2, And if he 


ſhall detain perſons repleriſable "aſter ſurety n he 
amerced. 


hall Tel ; 
F if. e or the 44 e . 
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the fartieof 14 K 3 1R. 5: * 185 
F. & M. 1 . 


riſoners for felony or miſdemeanors was pe rform- 


= 0 r bailiffs of liberties, either by 
virtute ici 
W Abe the offices of juſtices of peace were inſtituted 


Aa: moſt 10 te bold FN arent * 


by "the ſtatute of i E. 3. they gradually had the greater 


liable of + and bailing offenders. devolyed 
into their hands ; and by ſucceſſive acts of TR. 
4. The power of the ſheriff out © 2 


1 juſtices of peace obtained moſt of the rg Chet 


ane 
relation. to bailment. 3. Their power of bailment is . 
id offenſes. l, larger es the ſheriff's, and 


in ſome kind larger than the cribed by "3 


1. 4. Let in ſome N the ſheri s power 7 to 
ingin offenſes not capital was enlarged by the { ſtatute ot 


H. 6. cag. 10. 
57 al Gre e e ee 


gg. cap. 1. gave chem power to 


apprehend to commit * 4 to cuſtody, 
or to bind 8 to their ; behaviour, which was not 
intended perpetual, but in nature of bail, viz. to appear 


- ar ſuch a day at their ſeſſions, and in- che mean time to 


be of good haviour. _ 
By the ſtatute of 2 H. 6. tap. io. there ig not 
Dower, but command tõ the ſheriff to let out by ſuffici; 


ent ſureties | parties arreſted in perſonal actions, and upon 
indictments of treſpaſs, (except perſons taken by ecm 


% capiendo, condemnation, judgment, executi 
andment of the ruling 


e of the peace, 0 or by Tomas 
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perſons taken upon the ſtarute of labourers), yer their 
P felonies, &c. by che ſtarare of 3 E 7 


I. continued. 

II. By the ſtatute of 1 R. 3. cap. 3. Foraſmuch 2s 

« perſons have been taken and 1 upon fuſpi- 
* cion of felony, ſometimes upon light ſuſpicions, ſome- 
* times by malice, and detained withont bail or main- 
* priſe, it is enacted, that every juſtice of peace within 
515 their limits have power to lex lch priſoners v5 bal, 28 
1 ay had been indicted before them at their ſeſſions, 


d ſhall have power to enquire of eſcapes.” 
e 
This ure pow y, and excepts not manfla but 


thal e * before this act they cou not bail 
Till indi t in their ſeſſions; but it ſeems was ſome- 
| what uncertain, for it was, where they were committed for 
malice or light ſuſpi 
III. T Karute of 3 H. 5. 6 . 3. reciting the ſtature 
of 1 K. g. and chat 2 L e 
le were let to baif, enacts, That two juſ- 
ey RR, the whereof one of the quorum, have 


« To dll v9 he err ſon of the peace of -deli- 
„ and ſhall accordingly return the recognizance 


ve Is er pain of 107.” 


This ſkatute ſeems, , To repeal the baue egg. 3. 


as to bailin one juſtice, gives it to two juſtices, 
Sage by os Jt 2. It limits alſo the power of 
baili only to ſuch cafes as are bailable by law; and 


F ore, it ſeems, takes in the ſtatute of 3 E. 1. as the 
aer e ee by a belle And thus it 


ah 
IV. By the ſtatute of 1 & 2 P. N. cop. 13. theſe 
o things are principally enafted. | 
That whereas the ſtature of 3 H. 7. fs general, that 
the two juſtices. ſhall le to bail ſuch as are bailable by 
law, this ſtatute in expreſs words makes the ſtatute of 3 


Z. 1. the ſtandard for the neg ot e fulſtices 
- "= 5 perſon arreſted for manflaughrer, or other 


+ by law, or n . 4 


let ſuch perſons as are mainpernable by law, 


. - 
— — — 
———— —2—bT—ſ 2 


I; 

| 
' 
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„ HISTORIA PLACITORUM CORONE. 


— bailed ri ary juſtices 2 vhereof one of the 

to be preſent at the 88 of ſuch offender, 

2 to certify it in writing at the next gaol-delivery ; 

hut the juſtices of peace and coroner in London to do as 

erh) [and the county of Middleſzx, and in other ci- 

ties, boroughs, and towns corporate within their ſeveral 

_ juriſdictions] :- Juſtices of peace, Fc. offending contrary 
to 7 2 8 of this act, the juſtices of gaol- delivery 


ma 
j T7 The Kante of a & 4.2, & M.. cap. 10. only pro- | 
- vides for examinations and informations to be taken by 
| the juſtices of peace, as well upon commitment as bail- 
en any priſoner for manſlaughter or other felony. 
theſe ſtatutes, and that 5 3 E. 1. which expreſiy 
faith, hs That for the death of 4 men (*) a perſon is not 
5 * hailable by, law,” it hath been queſtioned, whether | 
Juſtices of peace may bail in caſe of mals | - 
Qn the one ſide, the ſtatutes of 2 Mar, and 3 Mar. ex- 
prely admit that they may, and accordingly oo uſual 


5 "gi ben been: id « Juſtice, p. 25. & ſequen- 


On the other fide, theſe . make againſt their 
bailing, biz. 1. The ſtatute of m. 1. [2 E. 1. rap. 
15...recites expreſly, that for the death of a man the of- 

fender is not by ow bailable, and the very ſtatute of 1 
82 P. M. refers to the ſtatute of 3 E. 1. as the rule 
and ſtandard for juſtices of peace to proceed by, in caſe 
3 the ſtature of Gloucef 4 
| n, te of Glouceſter, c re 
9 n That he that kills a ed Lien 
e ſhall remain in till the coming of. the juſtices in 
„ ere or gaol- delivery, and then he ſhall be tried;” and 
1 5 if in caſe of a death by e muck more in caſe of 
8 r er legiando th f 
, wri ne r ex e.caſe o 
Fier FOO caſe 
4. It was reſolved by all the judges of England, . 7 Gor: 
1. that a man is not bailable for manſlaughter, as I had 
it from the book of the late chief juſtice Hyde, who ac- 


2 Wo Tide c Lib xivcap- 1 & 3 (h Gs. 1 5. ins. © 
8 cordingly 


HISTORIA PLACITORUM CORONB. 
cordingly did ſet a fine of 20 l. upon a learned reader, be- 
ing a juſtice of peace, and now an antient ſetjeant at law 
for bailing a man in caſe of manſlaughter in the county 
of Salon. 22 — - > py Pls 
ed by moſt of the judges: that heard it. 
Io ſettle this buſineſs-therefore Iſay, —— 
1. That in caſe of murder it is of all hands 
that the juſtices of peace cannot bail, n 
— only in the king's bench. _ 
Thar in caſe of manſlaughter, if the fact be ppa- 
lain proof or confeſſion that a man is 
2 led by 7. S. whether the ſame were done ex mali- 
tid præc +197. gar or upon a ſudden falling out, or but /e 
4 yer « joilign.of — or tyo juſtices, where- 
one of the quorum cannot bail by any law in force. 
3. That whether it do. conſtare de perſond occidentis, or 


| dr mods otcidendi; or not, yet if the party be indicted of 


manſlaughter, nay tho it were but ſe defendendo, the Ju 
tices of peace cannot bail. 
4. But if there be phe 3 2 — L it is 
certainly no Poſe, a party is brought” be- 
fore two juſtices of 779 0 whereof one is of the quorum, 
if the matter be doubtfu 1 and uncertain, rote — 
the perſon that did the fact, the two juſtices of 
whereof one is of the quorum, may bail hat. man, 72 
by virtue of the ſtatute of 1 R. 2 x cw Which power 
. o one juſtice of peace generally to n ſuſpeRt- 


ed of felony; if it appear to him to be a 12 ſuſpicion, 


| (whereof he muſt needs be the judge), wlüch doubtleſs 


extended to manſlaughter and. altho the ſtature of 3 H. 
J. cap. 3. e 


whereof one of the quorum, yet ſtill it was bottomed 
on the Rarure'of 1 K. g. ein 


Ih is bottomed upon at of F 


Again, the daher even of ge x; [viz. 32. 1] 42 


tho it ſay de morte hominis, there is no. bail at common 
law, yet it muſt be intended, when the offender is cer- 
tainly known, for t generally provides, that perſons 


taken upon a light ſuſpicion ſhall be bailed; and there- 


fore the ſarute of 1 © 2 P. & AC W it makes the 
e ee eee 


22 * VA” | — ——_ 7, 
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Concerning bail by writ. 
R Nee I. Homine 


2. 2 — 3. Habeas corpus. 
he ric of jewine replegiando lies for 8 


im 
bailable; and therefore in the writ there is 
of the death of a man, perſons 


mand of the king or his juſtices, or for offenſes af the 


foreſt, vel pro ale recto, quare ee ; 
nem ie non fit'r eplegiabilis. F. N. B. 66. . 
But anke in the foreſt are 
writ of howine replegiando lies for one 
ſters of the 


67. 8. 


| Ann I. — 15. or at leaſt govern- 
by itz only in the ſtatute there the exception is of per- 


bons taken by {command of j be Juicer, here it is d. 


pitalis jufticiarii. 
By. this writ the ſheriff is to deliver the party 
ere er 


namely, 1. The general Griginsl writ de ae ben " ih 


Apo5ay wrote of eee 
general writs of mainpriſe are at large ſer down 


inthe Reef 68. Ly «pm 2 B. 250. & ſeguen- 


writs or directed 
alſo by the ſtarure of 3 K.. mo 15: for that is the rule 
ireftion whereby are to be bailed by this 


general writ; for no perſons criminal are bailable by this 


ETSY R INNEAY * 
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HISTORTA PLACITORUM CORONM. 
by the ſtatute; and this common writ of mainpriſe re- 
either fuch as are committed by the ſheriff or bailiff 
of a hundred, or fuch as, tho they are in the ſheriff's 


cuſtody, — yet committed to his ay by per ad as 
of the 


rr iwe-mult call to/re- 
membrance what hath been before ſaid touching the 


of the ſheriff to take indictments of felony, either 
y commiſſion'or in his Turn. 


2 The former power is 5 ee by ur kene vf 45 E 


cap. 9: As to the latter, though the power of 1 
5 iris continues in the ſheriff®s Turn, yet by the ſta- 


tute of 1 E. 4. cap: 2. they are to ſend them to the juſ⸗ 
| tices of peace to be determined in their ſeſſions; but the 


ſheriff nor his bailiffs are not to arreſt or attach any per- 


ſon thereupon; and the like law is for bailiffs of hundreds, 


who have a leet of the hundred or Turn accompanying it. 
And therefore as to theſe, the writ of mainpriſe is con- 


ſequentially taken away, according to my lord Coke, in 


his comment ſuper Weſtm. 1. cap. 15. 2 Inflit. p. 190. 
But whereas it is there ſaid; that by that Batute the writ 

of mainpriſe generally is taken away, it is certainly mif- 

taken, for the writ of mainpriſe harh Mill its uſe in caſes 


of perſons coramitted by the juſtices of peace, and ſome 
. other caſes, as ſhall be farther ſhewn. —- 


2. The ſecond ſort therefore of theſe common writs of 
Mahi were for ſuch malefactors as were committed 


by others, if they were ſueh as by the ſtatute of m. 1. 
cap. 15; were bailable, and the writ of mainpriſe in this 


caſe continues in force and uſe to this day; as for in- 


ſtance, F. N. B. 250. d. for a perſon approved by an 
approver, if the approver is ſince dead; yet ſuch a per- 


ſon can neither be taken by warrant of the ſheriff or juf. 


- live of peace, ber by the coroner or F juſtices or * 
"livery: 


F. N. B. 250. f. 253. 4. e indicted defdre the 


5 juſtices of peace for a treſpaſs,”250. +. for foreſtalling, 


250. e. as acceſſary to A fe ny, where the principal 1s 


| No attaint. 


Again, F. N. 3 7. for « one Len bythe king's 
And 


5 commiſſion for fe 


% 


HISTORIA PLACITORUM CORONE. 
And this is that writ that ſeems intended by the book 
of 14 H. 6. 8. 4. where it is faid, That he that is taken 


„ by ſuggeſtion, as by juſtices of peace, c. may be 


« bailed without writ; but he that is taken by a writ, 


« muſt be bailed by writ ();“ which ſeems intended of 


this writ of mainprife ; and tho the ſaying be not univer- 
ſally true at this bo , for ſome that are taken by proceſs 
or writ may, at leaft at this day, be bailed virtue officer, 
eſpecially upon the ſtatute of 23 H. 6. cap. 10. & Mm. 

1. cap. 15. yet it ſufficiently intimates, that the writ of 
mainpriſe was not taken away by 28 E. 3. cap. g. 
And thus far for the general writs of mainpriſe. 

2. Special writs of mainpriſe were ſometimes granted 
upon ſpecial occaſions for thoſe, that were not bailable 
_ otherwiſe. _ oh n 
Thus it was uſual in antient times by the king's ſpe- 
cial warrant, ſometimes by ſpecial commiſſion, ſome- 
times by immediate writ out of chancery in times of war, 


to deliver perſons in priſon for felony upon mainpriſe 'to | 


go into foreign parts in the king's wars, as Gaſcoigne, 


and elſewhere, at the king's wages, & ftabunt refto in cu- 


rid, after their return, „i quis verſus eos loqui voluerit, and 


upon the return of ſuch manucaptions into the chancery to 


have charters of Pardon. See precedents of ſuch com- 
miſſions and writs, Par. 22 E. 1. m. 1. to Roger Braba- 
zum, and William Brereford. Rot. Vaſcon. 22 E. 1. n. 8. 


. 11. & m. 12. 10. 4. for malefactors impriſoned” in 


all the gaols in England for felony and other crimes per 
manucaptionem deliberand'; and the like was often prac- 
tiſed upon like occaſions in the reigns of other kings. 
And thus far for writs of mainpriſe. 8 2 
III. The third uſual writ for bailing of criminals, is 
8 corpus, and this is a writ of a high nature; for 
if perſons be wrongfully committed, they are to be dif- 
charged upon this writ returned; or if bailable, they are 
to be bailed; if not bailable, they are to be committed. 
This writ iſſues out of the great courts of Weftminfter, 
but hath different uſes and fied. | rica cy 


(®) ee our author's note ad F. N. 66. e. 


1 


1. It 


143 


%% 
OO > 
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1. It may iſſue out of the court of Comman-pleas or Ex- 
a. chequer ;_ but that is or ought to be always where a per- 
ſon is privileged, or to charge him with an action. 

If a perſon is ſued in the common-pleas, or is ſuppoſed 


0 be ſa ſued, and is arreſted for a pre- ſuppoſed miſde- 


meanor,. yea or for felony, an habeas corpus lies in the 
court of Common-pleas or Exchequer ; and if it ap 


upon the retuin, wn] ard Ms ae, | 


or by one that hath not juriſdiction, or for a cauſe for 
which a. man ought not to be impriſoned, the privilege 


| ſhall be-allowed, and the perſon diſcharged from that 


; impriſonment; or if it be doubtful, he may be bailed to 


in the court of King's-bench, which bach conuſance 


| of thegrime returned. e Magn. Cart. cap. 29. 2 Infit. 
ES 2 


8 of 3 


8 P. 43 Ez. C. B. in the caſe 
. * priſoned by 2 3 for 
not bringing in ubſcription to the Ea ** ᷓ N 
ny, and this being returned upon the habeas corpus, to- 
with a writagainſt him out of the common-bench, 
they adjudged the 3 to be allowed, and the party 


* 1 r 


0 eee common-· bench, and is ar- — 


reſted and impriſoned for felony, tho the gaoler, upon 
the habeas corpus, ought to return the cauſes, as well cri- 


minal as that wherewith he i is charged out of that court, 


et the court of common-pleas ought not to commit 

to the Fleet, nor diſcharge him of the. impriſonment, 

nor yet to take bail of him to anſwer there, for they have 

not conuſance of ſuch crimes ; the 2 it 207 if he be-re- 

turned committed for a riot or {| by Jul 
mY a nora 8 


Es: rices of peace; and therefore all 


ü oh 
crime, tor 


tion, and remand him as to the matter 
which he was well committed by the juſtices, and to re- 
mand hs body tothe ſheriff's cuſtody upon his commit | 


ment for the crime, 2 H. 7. 2 


But how by the ſtatute of 16 Car. 1. cap. 10. they 


- have an original juriſdiction to bail, diſcharge, or commit N 
| upon. an * corpus for one committed by the an 


a See Moor 838. & ſq. 


HISTORIA! PLACITORUM/CORONE. 
| ribleas well 4s che Hage besch. and ther alcho there be 


no privilege for the committed. 1 
2. As to the Ming bench and — they hafe in 
? ball os dis both to grant an 4ebeas . . and to 
or diſcharge, or remand,” as the caſe requires, tho 
there be no priv eben Coke on M: b Che. cap. 
| 295 2 inflt. p. t ſome things they dif rin. 


The Let dente in matters civil Fans! their babeas far 
Fits ad faciendum & tecipiendum, and this is done as well 
in vacation as term, and returnable before any . 


. that court, or into the court itſelf; 
5 d if chere be returned even upon that writ any ci- 
Phot 


and-alfo.a manger of crime, as if a perſon be 
x. debt, and charged with a warrant of a 
juſtice-of peace for felony; in that caſe, 1. If it to 
che judge or court, that the arreſt for debt or other civil 
* — is fraudulent, they may remand him. Dyer 249. 
8. Harriſon's caſe. 2. If it be found real, they thay | 
commit him to the 3 with his cauſes, th 
they are matters of crime, for that court hath conufance, 
as well of che crime, as of the ciyil action; but then in 
the term the court may take his appearance or bail to tlic 
civil action, and remand him, if they. ſee (uſe, as to % 
the crime to be proceeded on below. pv. | 
But upon the writ a faciendum & recipiendim thei 
ought not fingly a matter of crime to be return'd, for | 
that belongs to the habvar corpus ad ſubjiciendum,” N 
The other writ is the habeas corpus ad ſubjitiesdzum, 
ma is for matters anly of crime, and is nor regularly 
to iſſue nor be returnable but in the term. time, when the 
- court may judge of s e den or diſcharge the 


* 


pe convict or in ezecution; 


priſoner (6), 


by the ſtatute of E 55 


cap. 2. ſuch. writ may iſſue in the 
vacation time on heha ot . 


ſan, who Nands committed for any 
crime (unleſs for felogy ot treaſon 
% He. or any uf them, upon view 


plainly, expreſt in the warrant of 


commitment, or as acceſſary before 
to any petit treaſon, or fe 


upon ſuſpicion thereof,) other than 


2. that ſtatute it is provided, 
That if any ſuch perſon, or any 


fc on his. behalf, com | 
«hel complain to 


wy ang or _ ** 


9 ! 


2 exchequer of the degree 


N Or. 


«, er, . majeſty” s juſ- 
4 tices either of the one bench or of 
the other, or the barons of the 

© caif, and the ſaid lord chancellor, 
* of the copy of the warvant of 


<«. ſuch copy was denied to he piven 
« by uch perſon in whole tuſtody 


Tal 


of the 


commitment or detaiper,- or 
„ otherwiſe upon oath made; that - 


7 the prifongy ſs detained, are here - 


e and reqyired under 


I-94" 4s os 4 ie 


r . _—_ 


6 | 
Ara" of 50 2 fequeſt 


= - 


. cretions, having re | 
quality of the priſaner,- and na- 
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+»! Till che return filed the coutt may rematid him, after 


te made in writing by ſuch 
ary on his behalf, atteſted and 


1:25 053 

0 ſubſcribed by two witneſſes, who 

e were prefent” at the delivery of © ** | 

the ſame, to award an habens cor- which hy law the priſoner is not 
« pus under the ſeal of ſuch court, 


_*. the. officer, in whoſe. cuſtody the 
1 party ſo committed or detained 
: ſhalt 
% tjuch juſtice, &. and upon ſer- 


the ſaid lord chancellor or 
« vice thereof, as aſoreſaid, the 


4% miles, ot twenty days, if above 


the diſtance of one hundred 
Z wiles), under the penalty of 1000. 
bring ſuch priſoner before the | 
(46 ſaid lord chancellor, of ſich juſ- ing jurifdi 
4 tice, Sc. befure whom the ſaid. 
e ywrik is made returnable, and in 


, caſe of his abſence before any. 


after the party ſhal be broug 
it befor: them, the ſaid lord chan- 
„ ſoner ſhall de brought, | as'afore+ 
« faid,:; ſhall diſcharge 


* nizahice with one or more ſureti 
in any ſum according to their diſ- 


1 ture of the offenſe, for his appear - 
ance in the court of king's bench 


ee the term” following, or at the 
„ next aflizes; Or. or in ſuch other “ the priſoner is delivered to the 


% cont; where the ſaid offenſe is 


Fs Jroperly cognizable, as the caſe 


„ ſhathrequire, and then ſhall” cer- 


% Z inccs into the ſaid conrt,” unleſs 


phate ge. that the party ſo 


„ committed is detained upon a le- 
„ gal procefii, order,” or warrant 


21%; Hut ef ſomr court, that hath ju- 
- *61x56diftion of criminal matters, or 
by 'fome warrant ſigued and ſeal- 


- 


[4 


cc 4 
£2 


| yund the diſtance = | 

Ft of twenty miles, or ten days, if © and that he will not make any ef: 
above twenty miles, and not be- © cape by the war. 
. 'yond the, diſtance of an hundred 


arge him from his 
„ 7mpriſonment, taking his . 


regard to the 


. 
þ % 


perſon”? ed” with the hand and Teal of 


1 any of the ſaid juſtices, or ba- 
_* rons, or ſome juſtice of ghe peace 
fach matters or offenſes, 


- © whereof" be hall then be one of No perſon to be intitled to the 
e the judges, to be directed to © © beriefit hereof, unleſs he firſt pay, 


% cauſe to be paid on; tendered 


d the charges of brin 


o 


be, returnable immediat? © © afcertained by the judge or court 
, * that awarded the 5yrit, 
dorſed thereon, mot. exceeding 
rad. per mile, and give ſecurity 

- ©, officer or his under officer ſhall -** by his on bond to pay the 
(within three days after ſuch ſer- 
ee vice, if not be 


and in- 
r beck, if re- 
% manded by the ay or. judge, 


© It is further provided by this ta- 
tute, That no perſon 


4.4% 
upon any Sabre 'corfus (all 


re- committed for ſame of- 


. *© feple, but by order of court hav- 


n of the cauſe ; any 
7. n knowi offending bere- 


jn to forfeit N e | 
_** E-Thiis writ — run into counties 

other of them, With the return © palatine and privileged J 

% of ſuch writ and the true cauſes 

e of the commitment and detainer, 

nnch thereapon, within two _ 5 
t 


places. 
That no ſubject of [England be 


« ſent priſoner into Scotland, or any 
places beyond the” fea, either 


within or without his Majeſty's 
| | .. © dominions, under IND of 
1®'ceſtor,, Sc. before whom the pri- 4 | 


premutiire, except perſons or- 


+6 dered\ to be tranſported, or of- 


-<*_ fenders ſent to be tried, where 
their offenſes were committed. 


That after the aſſines proclaim- 


„ed and; during the continuanoe 


_*© thexeof no priſoner be removed 


© but -before the judge of affiſe in 
open court, nar at any | 

« time, but by. habeas corpus or 
„ other legal writ, except where 


„ conſtable; Oc. to be carried to 
the common gaol; or Where any 
4 perfor is" ſeit by order of any 


tif the ſaid writ with the return © judge of aſſiſe, or juſticeof peace, 


ze thereof and the ſaid recogni- to any common” workbouſe or 


* houſt of · correction 3 or is" re- 


t ſnall appear unto the ſaid lord moved from one place to another 
„% within the ſane ny in or- 


„ der fur bis trial or diſebarge in 


due cburſe of Law; or in caſe of 


„ ſudden Rre, © infection; or other 
<-neceflity?” * 115 | 


It 


den 
of king 
mit the priſoner. 


A 0 F rener, 


Nis ren FbacifoktM cokohith 


0 Jig filed.the court is either to diſcharge, or bail, or cony 
mit him, as the nature of the cauſe requires. 
If together with the habeas. corpus there iſſues a_certigs 


. 4 - 


to the body and record be-returned and filed, the cours 
eee 


him and the record. by. the ſtatute of 6 H. 8, 


return upon the habeas corpus be filed, a procedgndo may 
iſſue . WEE; 7 0 


Jud thus far the bobeas cdrpus in che hing's bench. 
By virtue of the ſtatute of Magna Charta, and by the 


very common law, an habeas corpus in criminal cauſes may 


ſlug out of the Chancery. , Coke on Magus Charta, cap, 


h 29. 2 J it. p. fy | 


55 nne enn 518 + , 
But it ſeems regularly, this ſhould iſſue out of this 


5 court in the vacation time, hut out of the king's bench 

in the term- time, as in caſę of a ſabenſeueas upon a pro- 

Hhibition. 38 E, 3. 14. 4. B. Superſedeas . | 

* n is returned, the 4 — oi may judge 
u 


ficiency or inſufficiency thereof, and may 


charge · or bail the.priſoner to appear in the king's bench, 
._ or may propriis manibus deliver the record into the king's 


* 


cap. G. But in other caſes the record cannot be remanded; 6 
but wer oſt proceed in the king's bench both to pleads 
2 "Bux if the body be remoyed by babeas curpui, and the 

record alſo by certiorari, but the record hot filed, tho th 


bench, A with the body, and thereupon the; cours = 


But if the chancellor; ſhall not diſcharge him, but bail 
him, this ſurety muſt be to appear in te King's bench; 


or if the chancellor ſhall do neither, it ſeems he may com- 


mit him to the Fleet Sl the term, and then he may be 
turned over to the king's bench, and there proceeded 


_ cruming]. eaulſes, | 


: * 1 


And if the habeas Corpus,” and alſo A certiorari be grants 


_ ed, returnable in Chancery, and the cauſe and body be re- 


turned there, they may be ſent into the king's. beneh ; if 
the body only be returned with his cauſes by Zabeas corpyy 
into the Chance, and delivered over into: the king's 


; bench, they may proceed 2 the determination of the e. 


e 


* 


ch may proceed to bail, diſcharge, or com- 


- 


” 
_ * | -_ 
* op Gyr www 8 Oman. =. 


- 
—  —v — —— oe — 4 
= 


1 
= 
— — — — —— 


7 N PREY 


— ———_—_— — — —— — — — — 


2 


ac — 


Ms Oe Soo ————f . K cls —˙——ñ Ao 


—— SS Oo 


— 


5 
| : 
- 4 p 
* B 
t ” 
- 
9 
* 


ur the ſench Sang an RU 


; * * 7 * . _ C R L 


* 


rem Aue wen dl ese 
bund, and either by procedendo retand him, or 
_ certiorari to the record alſo, and thereupon ft 
mit dr ball the priſdner, as there ſhall be caufe. 


DE IE 
tadle 


1 chancellor 


ei. wo f n 
nd thus Hrs nts een At 
Tauching che o & atin "0 men ac- 


ee ee e Tiled eee 
nab and de ponendy ad ballium, it is grounded upon the 
ſtatute of Magnus Charta, cap. — ales by 5 . 3. 


cap. 9, and revived again, as is ſuppoſed, by 42 E. 3. 


tap. 1. whereby all acts made Mana Charts are 
repealed. It is a writ much out of uſe, but the whole 
learning concerning ir is put together by my lord Cutr 

upon Magna Charta, cap. 26. 2 Inftit.p. 42, and upon 
ap. 29. 2 Inſtit. 5 5 and hier 1 mall refer. m mer 

It has been Es by reaſon of the great x bie i | 
che attaining \cxeeurion of it, for, 1. 8 be 
a writ to mere vie & -membris. There-myft be 


- an Hquifition: PI. 3. He wasto be b re 2 tyelye 


een * 5 Fat 


es circuits twice a year, MB in 2 kbar u : 
counties, a 7 comes to his trial as ſoon, if not "rok 
er, chan ſach inquiſition and mainpriſe can be _ﬀ} 
And thus far of manucaption'or bail by writ. 
Tue. ſecond general is bailing virtw#e een. 


I { The court of 2 g's bench may virtute- officit Bait dy 
0 


perſon brought re them, of What nature ſoever the 


FErime is, even for treaſon or murder, Ke hath been before 


 thew n, P. 129 —4 ; 
ts Sa builment'of lo by Nane of the gaol- 
delivery and of the peace virture officii, and the ſtatutes 
relating to them, enough hath been ſaid ey e 
The -ſtherif, it ſeems, might ex officto without writ-at 
common law bail offenders indicted before him in his 
Turn, or upon a commiſtion to him; but this power is 
in effelaken uy from Fey's in caſes of OP anus 
o 7 O58 a 5: — 4 
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7 is hath been ore declatet. . 

; he” rſt} 7 the king's bench took upon him an. 

_ tiently virtute dci to bail perſbtis indifted: or # 2 4 

u e len from him by he ka Coal 
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hel ing of ee robbed to their 22 
is found 


1 Lr | | F 
them is now grown, common and uſual,,- EE | 
inang angient PI "15S it ſhould. bo diſuſed or diſcobn- 


lend Cole , 1 be 
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| Ker woe e be g granted without 'oath made de⸗ 
5 fac rj uſtice of a nc Fade and that the E pats 
| Laine e hable cauſe to ſulpe@ they 


11 5 We bi aba ſigh, "1 


0 85 eee ee Sen 


drefore 1 do E malt T genetal warrant to 
. in all fuſpected places is not rt but only to 
ch in ſuch particular places, where the party aſſigns | 


a ote the juſtice his ſuſpicion mo. the probable cauſe 


| thereok for theſe warrants are: tal acts, and muſt be 
granted u n examination of —_ | | 
And therefore 1 take thoſe general warrants dormant, 
which are made many times before any felony committed, 
are not juſtifiable, for 3t 1 party to be in effect 
the judge; and*thetefo made by pretenſe of 
ſuch gener ee give no Cry power tothe officer or 
party than what they may do by law without them. 
"2: N Is fit that ſuch wa to ſearch do | 
that ſearch be made in the day. time, and tho 1 wit 1 nor 
Wo — are unlawful SRO eee yet t 
Inconvenient without it tines, under 
E of ſearches made im the MNHỹrnᷓ böbbertes and bus. 
glaties have been commftted F 2 beſt it ereatet 
great r 99 * l 
= They ought to be Anetkek hg Fonſtables . other 
lic 85 N the lau takes notice, and not to 
| fu perſans, tho it is ft the party complaining ſhould | 
hy Preſcht afl afſiſtant, / becauſe d knows his gods. 
[ kk ought to command, that the goods found, to- | 
| 5 with 3 in hole euſt6l 1 
: 'befot© ſoche juſtice of rhe 2 
chat upon farther examination of the be * hacet 
Party, in whoſe cyſtody they are fodnd, may be Gfpoſed, 
5 to law fall appertain: 
And the reaſon -s, tho the t eiweing of token kr goods 
doth 2 ipſo fatto make 2 man an_avceſſary lony, 
he knows them ö be benen cer ar carries wich AY 


WER „ P dee r 118 
| ge 1714 554; Ge oods be taken as acceſſi 
| one TIS ee M. Weben . | 
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Steat pteſumption, hat the receivin of them was to aid 
5 und beſides, by the pins Afar: of the re- 
ceiver evidence may be gotten to diſcover the felon... * 

II. Touching che execution of this warrant. 

1. Whether the ſtolen goods are in the f a houſe 
Gd the officer and his aſſiſtants in the day-rime may 

enter per oftia aperta to make ſearch, N it is Juſtifiable” 


by this warrant.” + 
ng ih e be r. and vpan den it be refuſed 


ned by them within, if the ſtolen goods be in 
wie ho e, the officer may break open the door, and nei- 
ther the officer nor the party that comes in his affiſtance 
are puniſhable for i 9 but may juſtify it upon the general 
iſſue by the ſtatute of 7 Fac. cap. 5. ſo that in eventu it is 
Juttifiable by both, 9 it is a N for the king, an 
includes a en omittas, and the ve of the : 
carries a ſufficient ground-primd fa &; "of 5 that : 
he was the felon that ſtole them, and may be | 1 


juſtifiably arreſted. 75 or 

be If The goods be not in the houſe, . ane "the 1 1 We 
cer is excuſed 1 ible breaks open the door to ſearch, 3 

becauſe he ſearcheth by warrant, and could not know” n 


whether che goods were there till ſearch made; but it 
ſeems the party that made the ſuggeſtion is puniſhable in 
ſuch Eaſe, for as to him the breaking of the door is in 
eventu lawful or unlawful, viz. lawful, if the goods 1 
there; unlawful, if not there. e 
III. Now upon the return of this warrant eech, 
| Wer or of ore whom iis rerurned, hath Glo hls, 3 


todo 
1 touching the ge brought before hjm, if it 
appears they were not ſtolen, they are to be reſtored ra. 
poſſeſſor; if it, appears they were ſtolen, they are 
not to be delivered. to the proprietor, "bur. 2 the an 2 
the hand of the ſheriff or conſtable, to the end Hep 
robbed may proceed 3 5 er Bens 
fender to have reſtitu 
2. As touching the party, that had 5 hit bt 
Wi "1 rs, = W_ 
FI — aj * ſold or 
N K 4 | 3 


HISTORIA 1 ooh. 


n it. ir appears that he was ignorant 

chat they were ſtolen, he may be diſcharged as an offen- 

der, and bound oyer to give ev ide nos as a witneſs againſt 

125 bim that ſold them: if it appears: he was knowing they 
- * "were. ſtolen, it is fit to bind him over to anſwer the felo- 

: e 
* was eee Me 


þ thoſe es 130 are p 
malcfaftars i in proper 
— CES ria, nl b we Pore ders, a 

EBC 
23-P- 301, 3 ice CONCELNEL 


3 ee That Which Sram to be coolidered i 18 the manner of 


the offender to- his legal. trial and ment, 
La Ks either by appeal, wie the ſuit of 99 party. 


ment. Of fe age, hich. 1s 
Preſent- ormer of 


ment, after the buſineſs of ane Bk it 3 = rare 
to have an appeal, and the molt proſeeptiqns. © 95 1 | 
türe are by e of pr reſentment, Wot RES | 


"Mal 2008 

ee matter inta hel gen 
, guchm indictrnents | 
ee | Acer Pleas. of cal 
5. rial ent. yh e ac 5 | We 
58 Net 3085 2 N 


ately che King's ſpit. - 


reſentment is hy more Eros nſive term t 
an ig nt ig an 198, 6 4 
Belo. by the * l Jos 
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ſome other 


elde T 
— 1. The ſeveral kinda o | 
| 2. Where a man ba 
FFP 
may be indicterz, and how returned. 4. 0 
may inquire. rr. 
pa s 6 Ts ey en CW 
meats. 28 
F inſt, Touching the ſovecal kinds of Phangan. in- 


- 


$5 a 
And, . in tend eee ee d 
I. Topching the former branch of . 
tion to the juriſdictians where made, and that mattiplies. 
preſentments or indidtments accoding tothe juriſdictiuns, 
e 
de dhe coroner, 
hereof enough before hath yn fad a | 
here to be repeated. 
But thoſe, that * eee 8 < rd | 
as are taken before th coroner, or ſuch as are taken be- 
ee commiſſion, whereof gnore ſhall be ſaid 
in the e 5 
HI. Aa the re kind uf ae in rhett of . 
ebe naturo and effect thereof. e 107 


courts or judicatories, or juriſdictions, where © they” aro 8 I 
made. 


Regularly all preſentments or indictments * 1 wy 

tites of the peace, cen and termunes, ,paok-delivery,/ We. 

0 2 and oonclude not * parey! * 
. | 
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MSTORIA 'PLACITORUM CORON ZE: 
| e buena tho it hath been held, that the pre- 
EN ſentment of a felo-de, ſe before the coroner be not traverſ- 

m_ (de quo gbr yet of all hands it is agreed, that a 
tof a 1 de fe before juſtices of peace or cer 
ſable by the executors, c. Co. P, 
5. 877 7. 58. H. 37 Ez. B. R. Laxghton's caſe. 
AI a pr t be made ſuper viſum corporis, dat . 
ä killed A. and ffled, this preſentment of the flight is held. 
mot traverſable, but congluſive to forfeit the goods, tho 
die be aſter acc uitted o the felony, and expreſiy found by 
| the petty jury npon his trial, that nom ſe retraxit (d), 13 
H.. I 3. B. Forfeiture 32. 3 E. 3 . Farfeiture 35:7 Eliz./ 
Dy. 238. ö. 1 1 it be found ſuper vi- 
cerports, that the feloh fled and was killed in the 1557 
flight, this preſentment, tho after the s death, is 
N IT the ung ane * 3 YI | 
289,/:290, 322. 5 
But if deter uf aſſigned to 05 pes Wan 
. it be preſented, . ony and fled; or 
F pon the tf a perſon for felony he be 
„ found nor grüß, and chat he fled, this is but in nature 
gf aninquelt of affice, and the flight is traverſable in — 
action, or information, or ſcire facies: brought by the 
king farche goads of the 2 8 N 4% E. 3 26. 


4. n ven why the coro- 
| fugam: 2 and not the 
other, eee. ich s given® E. 4 OTE Pu 


eine dey del ru. N 5 
AA a man be p prifented to hve ſuffered an eſcape, be- 

cauſe adi this caſe the party is at leaſt to be fined, hall 

have his traverſe to it, and is not concluded by it. 

Bur if either beſche the Juſtices in cyre, or before. the 

' coroner, an eſcape be preſented upom a vill either before 

ar aſter the arreſt, this As held, not to be traverſable, he- 

cauſe there is only an amercement to be ſet upon the vill, - 

Ax. wiilata in miiſerirordid; and the reaſon given b Stam- 

Jeu 2 75 de miuiinis n en; e ib. I. 


cp 35 f. S l. 
But if it falls out, then 1 for ck 


an eſcape, (es chere bath been 99 85 e the gre 22 


baA i 640 ente 2 NI 
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| London for the eſcape of thoſe that riotouſly killed Dr, 


2), who were n fined 20000.) ſuch an in. 
ce is not concluſive, erin 


Whether an inquiſition of 2 felo de ſe before the coro- 


ner be traverſable, vide que ſupra, Part L. 2 31. p. 414. 
And there are no preſentments beſides what are before 


mentioned, that are in themſelves convictions and not tra - 
verſable, but a preſentment in a leet. of bloodſhed or the 
like; and in the , Swaximote court of the foreſt for of- 
fenſes of Vert and Veniſon . 
But even thoſe preſentments are trayerſable as in two 


__ " caſes, vi. I. If the offenſe reſented be out of 'their-ju- 


riſdiction. 2. Or if the preſentment be ſuch as concerns 
the frerhold. as preſentments of nuiſances; or ſuch mat- 
bo ters as charge the freehold ; 41 E. 3. 26. J. 45 E. 3.8.6. 


And therefore it was reſolved in the Exchequer in 2 0 


warranto againſt the water - bailiff and conſervator of the 


river Severn, 22 Car. 2. that upon a bare preſentment the 
conſervators cannot ſet a fine Non 8 unlawful 


| fiſhing'or the like, unleſs. the party comes in and con- 


feſſes It, ee and be convicted 2 ego 


1 offenſe. 

A preſentment of a riot or forcible detaliter by 4. | 
or two juſtices of 7 —.— as the caſe — bs 
a mr” by the te 
cap. 9. 1 4 cap. 7. 
„ 
of an highway, tho by te 2 I 
is ſuch a preſentment: as the parties 1 . N 


party is ſaved by the ſtatute ; and it is hut reaſdn, for tho 
| the view of the juſtice can gſcertain che or want of 


yet it cannat aſcertain ; in what: pariſh it. 3 
oy i 


ala yer precip pr, 
be) Gn eras, 
© 01 107 ; 


, 
* 
= 
155 


of 15 R. 2. cap. 2. * bp - 


all: be pur | 
wet, yet it is pot — but the traverſe of the 
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| x drama hav thay wart-orkred cacars-of par | 
ring tlie party rw anfmor a felony without any in- 
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avay by. Katste“ 0 E549! 
. If hie or wbber woe os win eben ber, 


ads m i and the meinowore broaght indes evort 
with ache priſoner, ke fuld have brow upon the 
agar at che king's foirz'' s E. x Corn. 396 And 
therefore A. 228 & E. x. .de ror. 38. Norf. EI 
eds Pohunnes de Bi pf. us  figittt re- 
Fit & brevium ſuorum, ut dicitur,] nes eff appellanis, nee 
2 ter capt cam mane ofert, few 


PS TL bs 


and be ; and wes:acquim 0 | 
_o/Burupow abate! inf6ranrion- or-bilk, tour We 
munter the; nadie) at commer low, e par w t 
der ten fes . fetony; (and therefore,” I 20 & 
2 & 1. cn e, wer: p. nis, 22 Prone; - 
the * N ware in Irlowd, dein accuſer for felony 
by a bill in the king's-bench there, and convicted and 
| ere te for * a writ uo 
error brought in the i En and 
ed, that . not to be put to anſwer 1 in caſe of I 


(J Nie Part I. 5. 186 & 349. 
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or member per vocem & per billam, d Nigellus' be 
Broun powexit verse ipſum, Wer ANT IN 


_—_ 
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12. . 


_— ſeems to me, that this 


is wholly taken aw 
wore” TY eg 3. 42 


=o ue find any proceting upon Wr en theſe 
175 A comd fort of procecMing; in u 


-ndiainc is, whete àn appeal is 1 
the party, and the — 15 — " 
yet the the afender 2 ſuit upoa 
ſuch appeal; 8 1 dies or re- 
leaſes; and in fd cl, ao the pry a as 
well as appealed, yet u uit of the plaintißf, 
the pr for the king dada upon the indict- 

ment. but upon the ap 4E. 4. 1% ½ 8 

But this hath theſe two qualiffeations. 


I. It muſt be where the plaintiff in the u 

35 declared upon his appeal by writ; or 
bare ſuing of a writ without a decla- 
being notiſuir, che 5 


peal by bill, for the 


ration is not fuch an appeal as, the 
defendant ſhall. be thereupon a 


#1243 


hath ef 
his ap. 


. for 1. The writ 


may be brought in his name by a ſtranger without his pri- 


Becauſe the writ alone contaiss not ſuch cer- 


de put . 
2; It muſt be where an 


appeal i. vel begun," and by 


a party enabled co proſecute it, therefore, if the phony 


ſe ; va 
Dl ng ey nn 
par ceo que le c U“ a b 


« Engletefre, e de Irelaund, veut, 
* © ke nul homme par bille aun en- 


44 bait; * vocatis, fi 
% yacandis panat EE 
* lieu per anortum & manifeſ- 

mentum de certis fe- 


« « we — a altha par en- 


©. queſt ne par chapiter ne fut 
« endite. » And upon conſideration 


of the whole matter the- court of- 


_ King's bench in Englund. were of 
opinion, * 1. Quod a recor- 


renn bote en 


«© Jum eſt 3 & aanichi- 
% landum g & ideò mandatum oft 


. e Hibernizy' pogo: 


&c, & . 


66 tum i 
„ loniis in certis locis, fi aliquis 
vol aliqui eum fort indictare five 
* appellate voluerit ſecundum 
& coaſuetudinem regni &cs 
121 © quad” interim per mathucaptionem 
& entella, terras 


« e eidem Millieimo delibe- 
abates 


7 ” 


tenets 
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ay by. 9 52 
3. ah 3. and therefore 1 
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WO omny becauſe the plaintiff is outlawed, or a woman 
+ {nn an appeal, but o Aly of the death of © 
r huſband,) or if the year and day be paſt, or by 
+ Mliſnoſmer of the defendant, (Fc. there the 7 * 


not be arraigned at the King's ſuit, becauſe the ap joe 


| was never goed, ans all be 1 only the | 
TA 39 dictment, if any be 
them for that offe os if Sine be. vet yet they may bind 
| dee and in the mean time to be 
5 3 19 E. 2. Coron. 317. All the learn- 
SPEER 5 5 ay this - bulineſs is fully, declared Ware 
| , cap. 5 


1147+ & ſequentibus. 
III. A * is upon an Is char by an approver, 
but the N ing Il come in its pro- 
per place hereafter (g) 


W. The fourth fort is DEER U . 
ſons, eſpecially of treaſon by: Parliament; and es 8 | 
| very frequent in antient times, eſpecially in the time er 
X., nawely anne /eptimo, unden & ee which 
bred great inconvegiencies. 

Au therefore by the ſtatute of x E. 4 cap.) 14. all 

theſe kinds of appeals in parliament. are wholly taken 

5 away; and ſince that time I find nat any ſuch e 
8 brought in parliament. 52 

Au therefore, when the now pet of Briſtol, - in this 
: preſent parliament, in the lords houſe preferred articles 
- of high-treaſon and other miſdemeanors againſt the earl 
of Clarendon, then lord chancellor, upon a reference unto 
| all the judges, and upon great conſideration the judges 
und "voce returned their opinions, that theſe articles were 
contrary. to the ſtatute of 1 H. 4. and could not be pre- 
8 8 the lords houſe by ted er, or any; other 
private perſon (. 
But impeachments by the houſe of commons of higfr 
treaſon, or other ' miſdemeanors in the lords houſe have 
been frequently in practice, notwithſtanding the ſtatute of 
1 H. 4. and are neither within the words nor intent of 
that ſtatute, for it is a preſentment by the moſt folemn 
inqueſt of the whole kingdom. 
V. If in à civil action de uxore raptd cum e vrri, 
vpon not guilty pleaqed, the defendant bo convicted, this 


TOTS 29.5. 236. (b) See Stat, Tr. Vol. H. g. 3 
r =. antien 


rig 
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— antientiy ſerved in nature of an indictment of felon „ 13 
Az. 6. 18 E. 3. 32. 4. Stamp am P. C. 3 8 
E 


aſpecial verdict in treſpaſs brought i in ing's- bench, it de 


found, that the defendant took them feloniouſly, antiently 
this ſerved for an indictment. 31 E. 1. Enduement 31. 


So if in an action of ſlander for calling a man 8 

"the * juſtifies -,that he ſtole and iu 
n taken, it be found for the defendant, if this 

ben Be king's-bench, and for a felony in the fame coun- 
what the court ſits, or if it be * nar Won of 


aſſize, who haye alſo a commiſſion of gaol-deli 
ſhall be forthwith arraigned upon this verdict as on ” 
- " Indiftment, and the reaſon is, becauſe here is a verdict of 
twelve men in theſe caſes, and ſo the verdict, tho in a 
civil action, ſerves the king's ſuit as an indictment, and 
is not contrary to the acts of 25 28.& 4 E. 3. which 
enact, that no man Pall be put to > anfuver, Sc. but hon in- 
Amen, or preſentment. 5 
But if the Hs returns 8 reſcue of a priſoner wen | 


_- 
. 


raign the 9775 nor doch ic 2 an ee 
for i 0 is not 


1100 


Al caſes of * murder and * — 1 
Ill uſe was made of this ſtatute by . and . 
* E inconvenience and trouble to the people did 


it, and therefore by 1 H. 8. cap. 6. it was repealed. 


And tho informations are pron oftentimes in the 


| N in caſes e and b eres 8282 
ſelves 


tutes the proſecution upon chem is jp: 
Iimited to be by bill, plaint, Fay. rpg or. SI - 


| yer thus much is obſervable. 


1. That the method of proſecution of capital offenſes is 


5 ſtill to be by indictment, except the caſes above-mentioned. 


2. That in all criminal cauſes the moſt regular and ſafe 


way, and moſt conſonant to the ſtatutes of Magna Charta, 


eap."2g. 5 E. 3. cap. 9. 25 E. 3. cap. 4. 28 E. f. cap. 3. 
& 42 E. 3. cap. 3. 5 by beat or indictme nt of 


twelve ſworn men. | 0 CHAP, 


"ag 


_ 


pet 


dee Inder 


to 2. 


© Hawk. P. 
C. tit. In- : 


5 n th 


ſeſſions of the 


- 


f 2 it 
1 1. 


1 


| By the ſtatute of 


; pon a 
| Hath 205, per ann. of Fete, or 5 8d. of 3 oy 


uren ane. 1 


e ee eee AAS": 


4 8 1 A r. XI. . e 


= 


hs Why mg tits; al Tal how Ht 


ions pres, abet. 
courts, ur a 0 nds, and accord-. 
Ing 2 ſeveral things are preferibed 


| packing Inqueſts before coroners : By the ſtatute 
fo toronareris, the cbröter Is 16 ar his 
to four five of fix vills to appear before him at 


certain day to bulls inquiry, this ptecept is BfeQted to 
ok the "oh, tho 2700 hnely give ſum- 
ber of 9 9 75 at 


1 7 


mons to 4 c 


left (5X and by an Ap te uifition is made, - W — 55 
ave Bern ſworn and have heard t their evidence upon 


Taken before the coroner. 
H. Teuching 5 jets of felonies in lects and Th uu. 
nter 2. cap. 13. 1 7 in 
e Tray are 0 865 twelve at leaſt, and they astro 
2 feals to thy inquifitions, ” 'otherwiſt rhey are 
( = oF 
And by 'the ſtatute of 1 K. 1845 Aich extends 
ey 12. to 1 * + 


and dFinditmencs i in the Turn raken otherwiſe Mall be 


Void. 


But now by the ſtature of 1 E. 4. cap. 2. the ſheriff 
cannot proceed” upon any 8 for felony, or 

otherwiſe taken in his Tarn, but muſt ſend Fred the 

peace, and the Juftices there are to make 

proceſs and proceed thereupon. * 7 
But then hate muſt be care'taken, 1. That the in- 

dictments be of ſuch matters only, as are within the ju - 


. rikdictzon of the ſheriffꝰs Turn, otherwiſe the juſtices may-not 


At Fide Cobat's caſe fupray He 2 ena. (k13 Co, Dnflite p. 385. 


pro 


&- . 
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proceed upon them, 4 E., 4. 31. 4. 8 E. 4. 8. b. (0 
and 2. Thar they .be by ladearure, and. under the ſeals 
of the 1s ag according to the former ſtatutes. 
III. Indi&tments taken in the county of Lancaſter be- 
fore the ſheriff or juſtices againſt any perſon inhabiting 
out of the. ſame county, or pg, in any other county 
againſt inhabitants of the Sans of of Lancafter, ought to 
be by twelve men, and each indictor to have lands or te- 
. by the ſtatute of 33 KN. 


Wes 
f. Tobching murders. Sc. committed in the king' 
palace, the ſtature; of 33 H. 8. cap. 12. hath RT 
chat twenty-four of king's yeomen. officers, of the 
cheque-roll of the King's houſe ſhall be returned to make 
14 and the trial to be by a jury of the gentlemen 
3 Concernin inquiries to be made before juſtices i iti- 
nerant, the courſe was this: There firſt went out the writ 
of the common ſummons of the eyre, directed to the ſhe- 
riff to ſummon de qu4libet villd guatuor homines  prepofi- 
tum, & de cholber burgo duodecim legales burgenſes, to be 
.. at the day and place for the eyre, and upon that day the 
| ſheriff and lords of liberties were to return the names of 
the. bailiffs of their hundreds and liberties, and thoſe 
bailiffs were ſworn to elect two men in their ſeveral hun- 
dteds, and preſent. their names to the court, and theſe two 
handreders for each hundred were to chooſe of themielyes, © 
and the reſt of their ſeveral hundreders reſpectively, ordi- 
narily ſixteen, or ſometimes only twelve, who were ſeve- 
rally ſworn u upon inquiries and preſentments of 19 9 
done within hundred, as 10 many grand inq 
for every ſeveral hundred, and the twelve returned for 
each borough were the grand e for the borough 4 
this cauſed a vaſt and charge ance upon the 
courts in eyre, and hath been long diſuſed, and n. 
I ſhall not ſay more of it. | 
VI. Concerning the chooſing and returning of the 
grand jury before juſtices abgned 10 keep the peace, er 
and terminer, and Sales, I ſhall be ſomewhat more 
| — becauſe, before theſe juſtices, ordinarily, * 
capital cauſes are heatd and determined. 


| (®) Vide fapras p- 71. © () * 7 
Vot. II. I. Upon 


„ 
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BELT © Upon the fummons of any ſeſſion of the peace, there 
oe out « precepe either is the name of the king, or f | 

$woof more juſtices of peace, directed to the ſheriff, that 
wien omfittas propter aliquam libertatem in balliod tud, quin 
"RN cam inertdiaris, & venire fac tali die at loco viginti = 
* (9 lepales bomines de quolibet bundredo in hullive 


_ Tworb 
tu, tim infra libertates, quam extra, ad faciendum & ex- 
5 eguendum ea que em, parte domini regis tunc & ibidem tis 


+, _ tnjitkgantir, and a ſcire fac to all doroners, conſtables, 
and bailiffs, Ge, to be there at that day. Lamb. Lib. II. 


And according to others, Venire fac viginti quatuor 
dere legales bomines de quolibet bundredo in hallivd tud, 
derum quilibet babeat 40 8. per ann. liberi tenementi ad 
minus, venire fac etiam viginti quatuor. tam milites quam 
_ -  plios probos & legales bomines de corpore com tui, quorum 
..__  _ "itilibet habeat 40 8. de terris & lenementis liberi tenementi, 
waren ſuper iis, quæ ex parte domini regis ad tunc & 
© .* Jhidemeis injangerentur, præmunientie, omnes juſticiarios ad 


- 


pam conſtabularios, &c. Crompt. f.' 212. 4. 
And in caſes of commiſſions of cher and terminer, and 
naoh delivery, nod non omittas Propter aliquam Tiberta« 
© 7144" Tem, quin eum ingrediaris, & venire fac tam viginti quatuor 
+ ** 1:, probus & legales bomines de quolibet hundreds com predit?, 

d inquirendum, præſentandum, fuciendum & exequendum ea 
bunia, zus en parte domini regis tunc & ibidem tit injunge. 
tpemur, uam aljot viginti quatuor probos & legakes bomines 
die com pradict ad fatiend' juratam inter domi hum regem © = 


ro 


x: nes prediftes, &c. Co, Entr.'f. 55. 4. WT. 
2 Boo tts precept the ſheriff 4 to return twenty-four 
or more out of the whole county, namely, a conſiderable 
number out of every hundred, out of which the grand 

inqueſt at the ſeſſions of the peace, vyer and terminer, or 
gaokdehvery, are taken and ſworn ad inguirendum pro do- 
dino rege & corpore camtaris, (not as antiently in eyre, a 
kind of grand inqueſt out of every hundred); but in 
ſome counties, which conſiſt of gildable and ſuch fran. 
© © Fhiſe, where anciently ſeveral juſtices of gaol- delivery 
fat; in Suffolk (), there are two grand juries, one for 


0 - 
= * 


\ 


57 8 Fide fupro, p. 36. | 
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the gildable, another for the franchiſe, becauſe there « are 
two ſeveral commiſſions of gaol-delivery. 

Now tou vs Hoey grand jury thus returned before ju. 
tices aſſigned, are ſome things conſiderable. © 
They 5 be probi & legales bomines, and therefore if 

any one of the indictors be outlawed, tho in a perſonal ac- 
tion, it is a ſufficient plea to avoid the indictment; 11 H. 

4. 41 6. M. 4 Car. B. R. Croke, p. 13 Sir William . 

thipole's: caſe, and the ſtatute of 11 H. 4. cap. 9. bers. 

after mentioned fortifies this, de quo infra. | 
And therefore if any of them be attainted in a conſpi- 
| racy, or-decies tantum. or of perjury, or outlawed in any 
perſonal action, or attaint of felony, or in a pramunire, 
they are not to be indictors, becauſe in law Are noc 
probi & legales. Lamb. Juſtic. 39 1. 
Touching their annuus cenſus, I do not and 3 any thing - 
"determined, but freeholders they ought to be. The ſta- 
tute of 2 H. 5. cap. g. that requires aries that paſs upon 
the trial of a man's lite, to have 40s. per ann. freehold, 
hath been the meaſure by which the freehold- of grand 
jurymen hath been meaſured in 8 2 of fammons of 
ſeſſions (T). | 


By the ſtatute of 11 H. 4. cap 
inqueſ had been formerly re ES 
fled to ſanctuary for treaſon'or felony, nacts, Thar 
* no indictments. be made by ſuch perſons, but by in- 

. «queſt of loyal ſubjects ni by the ſheriffs or bai- 
ff duly, 5 — denomination of any perſon, but 
only by the worn bailiffs and miniſters of the ſheriff; 

- < and if any indictment be otherwiſe taken, it be void.“ 
VD pon this ſtatute it hath been reſolved in Sir William 
Wi ithipole's caſe, above cited. 1. That it extends to co- 
roners inqueſts. 2. It is a good plea upon this ſtatute, © 
that one of the indictors is outlawed in a perſonal: action, 
as well as of felony, or that any of the jurors were impan- 
nelled at the denomination of any, contrary to this ſtatute. 
By the ſtatute of 3 H. 8. cap. 12. it is enacted, TE” nel 
< the. juſtices of gaol- delivery, and juſtices of ang 
4 whereof one of the quorum, in open ſeſſions, 
4 form the pannels returned by the ſheriff, (whi a 
| c) Vide infra, p. 27%. in t. | 
| L 2 E not 
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not at the ſuit of the parties), by putting to, — 


. ing out the names of the perſons e and ſhall 


_ . -aiff is bound to return. the pannel ſo reformed. 


grand inq 
| ment of another grand inqueſt, upon which defaults pre- 


* command the ſheriff to return the ſame accordingly, 


» pos Be 9-464 apd: the King's pardas to bein" bar 


. co the profecutor.” 


This * extends not only to of grand inqueſts 5 
returned, but alſo to R the pet 8 þ 
ife and death, which may be re 


of 
ed Ju of le an Cond hi and the ne. 5 


1 e ks the firſt day ws. 
and ſworn, —__ ſerves the whole ſeſſions of the 


| 2 „ Ser and terminer, or gaok-delivery ; yet the court 
co 


mmand another grand S to be returned and 


l which is done accordingly upon two occaſions. 
f before the end of the ſeſſions, the gtand jury hav- 


we brought is all their bills, are diſcharged by the court, 


and after that diſcharge, eicher ſome new felony, or other 


miſdemeanor is committed, and the party taken and 
brought into gaol; or if after the diſcharge of the grand 

mqueſt, ſome offender. be taken and brought # during. 
5 ſeſſions, In the former caſe, there is a neceſſity to 


make a ſpecial record of the adjournment of the ſeffions 

from day today, becauſe otherwiſe the whole ſeſſions are 
in 1 of law only the firſt- day, and therefore 

withont the entry of ſuch adjournment, the offenſe and pro- 


ceedings will be, in ſuppalition of law, after the ſelions 


+ ended, and. ſo the proceeding will be erroneous (*) : this 


was the caſe of Say n (0, Who bei arraigned and 
tried for a murder on (A after the firſt day of the 
ſeſſions, and before the ſeſſions ended, for want of entry 


_ - of an adjqurament it was ruled erzoneous. And the ſame 


js to 455 obſerved, if upon record it appears, that the 
E ueſt was returned after the firſt day of the ſeſ- 
ons, unleſs an adjournment be r of record. 
2. The ſecond. ordinary inſtance of a new grand jury 
returned, is N the ſtatute of 3 H. 7. cap. 1. namely, 
impannelled to inquire of hs conceal: 


| paced, the former grand inqueſt is to be amerced; and 
8 Ge N. KN . 420 


| 531 * ' 1 34 this 


—_— U 


- 
— 
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chis, tho it mentions only an inqueſt thus to be taken 


4 e of Meer, yet it extends to the kingꝰs bench, 


hath been ied there accordingly in my knowledge, 


and at the ſeſſions of eyer and terminer and gaol- 


delivery, tho that can rarely come in queſtion, becauſe 


evidence fot 
5 dence ( 4a), they 


che deſions of the Peace ordinarily accompanies thoſe 


commilfions. 


| An dis is theproper and of puniſhi the 
grand inqueſt, if pr ne foch — 
within their charge, and for whi 1 probable 
F. e N NIANEY 


next Nee 


C ͤ 6 ee, 


XXV1: + 


= 

= 1 
Tx 37 W 

: : 4 as 

— 
28 7 2 
FX 

on as 0 H A P. 


emen 1h neter che d inqueſt, 2 5; 


to their preſentments. 


of all hands, if it be offered to them, and that upon 
becauſe it is not ſa much an accuſation. or an in- 


| Tk coroners iggveſt may, and muſt ad Hee 


1 


4 Black}, 
Com. ch. 
23. P. N 


1772 as an inquilition or inqueſt of office, game 8 
ad mortem / WY tho it-be alſo true, that the Index to 


ETA may 11 . n that preſentment. po 
But the grand 


eliyery, or 


terminer, ought only to hear the 
$4 4 6 evi- 


n fox heh ro be put upon his trial 
rw 

But if a bill of indictment for murder, or other capi- 
tal offenſe be preſented againſt A. if upon the hearing the 
king's evidence, or upon their own knowledge of the in- 


2 This ſame doctrine is laid he unanſwerably ſhews, 


C. Pemberton, in the wg ht to —— the — — | 
' _ - cafe ergy L nion of the troth of the be, 


2 Fel, III. ps 415. Fide amen Sir an a petty jury, or OT 
bs Se t ueft 
Fas . 75 N. . V 


' 


t to find the bill, becauſe it is but 


- 8 "i 
- = 
3 
A p 4 


2 Hawk 
F. C. tit, 
8 de ore juſtices of peace, gaol- Jurors. 5 


eCeeredibiliry of the witneſſes they are diſſatisfied, they may 


be examined before the court and the petty jury, and in 
many caſes it is a great diſadvantage to the party accuſed 


matter, whereby the priſoner is diſmiſſed and diſcharged, 


* 
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return the bill gn⁰,!Pqm nn. 
If A. be killed by B. ſo that it doth conſtare di per-. 
ſons octi & occidentis, and a bill of murder be to 


ene eee they ought to find the bill for murder, 


zac not for manſlaughter, or ſe deſendendo, becauſe other- 
_ offenſes may be ſmothered without due trial; and 
the comes upon his trial, the whole fact will 


(Y. For if a man kills B. in his own defence, or per in- 


Jortunium, or poſſibly in executing the proceſs of law. 
upon an aſſault made upon him, or in his own defenſe 
upon the highway, or in defenſe of his houſe againſt 
tkoſe that come to rob him (in which three laſt caſes it 
is neither felony. nor forfeiture, but upon not guilty 
pleaded he ought to be acquitted), yet if the grand in- 


queſt find an ignoramus upon the bill, or find the ſpecial 


he may nevertheleſs be indicted for murder ſeven years 
after. 2 . 2258 n 4 * s | 3 ; n 75 7 
But if the grand jury had found the bill for murder 


© * (yea or for manſlaughter), and the party pleading not 
0 k e * ahi x 
laſt 


Sole, the ſpecial matter is given in 


ury find the ſpecial matter; (or in the three 


- - caſes find him not pulley, as they may) this acquirral = 
upon this finding will be a good plea of autrefoits acquit, | 
and he ſhall never be arraigned for ie again 


o 


; IF a bill be againſt . for murder, and the grand in- 


queſt upon the evidence before them, or their bwnknow- -- 


ledge be ſatisfied chat it was but per infortumum, or ſe 


defendendo, and accordingly return the bill ſpecially, 4 


court may cemand them to conſider better of it, or may 


hear the evidence at the bar, and, accordingly direct 


grand inqueſt; but 1 have known a judge blamed for 


etting a fi 3 grand inqueſt for fuch a return, 
becauſe in truth it comes not upto felon g. 


But if a bill goes out againſt B. for murder, and it doth | 
 conſtare de  perſond occidentis, may the grand inguelt find 
c Notwithſtanding this, sccord- 2 man, Haght"to'be fratted as near 


ing to lord Coke, 9 (Co. 119. a. iu- the truth as may be, et FAS BE 
ments, which concern the life of PEEP FT 64 NE abs 
& I$ aa * « 34 * , * x * 4x " # 
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the bill for manſi ter, and ignaramus for the murder? 
and is the the court und to receive ſuch a return? 
In this caſe, of all hands it is agreed: (0, that che grand 


jury is: to blame, e 
Cipate the evidence that is given to the petit Jurys 
and ſo determine matter of law, which. belongs to 
court to determine, and by this means many murders 
may eſcapt under the diſguiſe of manſlaughter, and bad 
eſcape with their clergy. 
Some therefore have made it a practice to ſet a fine 
| upon the grand jury in this caſe, and it hath. 
| nenn . caſes ; 
whereof hereafter. | | 
. and in other concealments 
grand inqueſts, is as follows, vis. 5 
e Thar the court may receive ſuch 2 return from. the 
| grand inqueſt, and it is à matter of diſcretion, eſpecially, 
it upon inquiry from the indictors or. witneſſes, or upon 
view of their examinations it doth. plainly appear, that 
the crime amounts to no more. 
2. That barely upon ſuch a return no fine can be. | 
ſet upon the grand anqueſt, unleſs the evidence to the 
| grand nanef} be en . the bar in the preſence of the 
court; for otherwiſe the court cannot underſtand, - whe. © 
ther the grand inqueſt dath well or ill in ſuch caſe. 

3. That if the evidence to the grand inqueſt be given 
8 indictment in the king's, bench, el 
rand pus not find a bill r 

4 ion * Bog _ 1 28 3 
| man gu y /e defendendo, or of man ter, when 
it is murder, that court may ſet a fine upon the grand 
% This is far from being agreed conſideration” of a jury; and tho 
of all hands, for ſuch au anticl Judges have ſometimes fined jurors 
32322 
ing bowed by by their oatiʒ a6 ch as Lond oopd — as in the caſe of 
, — — þ e he 2 . b 
do they in this caſe ſo propetly de- C. J. for not finding a valor ng 
eee FSFE gon 
l ived indiaed ; hut upon complaint 


a preconcei in 
_ which - 1 arliament, the chief j way 
2 no ee — is fain to Wer 22 480. 


*, 4 | Inqueſt, 


take upon them ta anti- 


83 
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e ee ee eee eee 
Seele r ee petal 


0 That — the-juſtives of Ser and er see, gl 
delivery heard the evidente at the bar, the grand 


4 —— accordi eo. their directions, the 


recogniaanoe into e 


3 RAE FG we 
; e e ter- 
ot gaol-delivery may, — to che ſtatute of 


+ oy ts 5; <a 1. impanel another — to * 


__ Juſtices of the peace; yer and ſerminer, or gu 


their concealments, and thereupon ſet fines" 

© 6. But in my opinion fires fet upon — 

4 |-delivery 
for concealments or non- . 
ner, are not warrantable by law; and cho che late 

ice hath been ſor ſuch * ſet fines "1 


| | -rily,. yea | % not only upon but = 
upon I petit Jury in e — ver Wen 
5 not according to their directions, it 4 5 | 


much with me for theſe veafond z 5. Becauſe I have ſern 


ſong — ni to another, the 
upon grand inq an, ſet fines 
upon the petit Re che di- 
_ "reRtipns of the court; then afterwards the Judges of niß 

| Prius proceeded to fine jurors in civil cauſes, if gave 
not a verdi@t-aceording to direction even in points of 


flact; this was done by a judge of aſſise (c), in Oxford. 


ſire, and the fine eſtreated; but I, by the advice of moſt 
_ of the judges of England, ſtaid proceſs upon that fine; 
: . the Uke was done by the ſame judge in a caſe of bur- 
the fine was eſtreated into the Exchequer ; but. by 
a ike advice 1 ſtayed proceſs; and in the caſe of Wag - 
Leaf (d), and other jurors fined ar the Ola. Bailey, for Þ 
ing a verdi@ contrary to direction, by the advice of all 
the judges of England (only one diftenting), it was ruled 
to be againſt law: but of this hereaſter (e). 2: My ſe. 
.cond reaſon is, becauſe the e 77 7. cap. 1. pre- 
ſoribes a way for their fining, w hich would not have been, 
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If they had been arbitrarily ſubjeſt to a fine 


mas is, that his life ſhall not pres as. {iy anon 
due would be bur a 


27's counſel undiſcover- 


dict (g) 


truſted, than 


u 


ing matter 


is of very ili's uence, — privilege. of an Exil 


— x edt WP and this 
ſereen or 1 Rang, if every juſtice of peace, or 


*. 
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ie was not 
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himſelf tb. be returned of 
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laughter, and they to 


nüIsTORIA PLACITORUM'CORONE. = 
preſentment he delivered into a court of ſeſ- 


barged by 


nequic;” 7 H. 4. 31. 6. 19 H. 6. 1 
LE. R. T5. it is a good I 


d | Y 0 * 
s bill of indictment be for murder, 
jury return it bla verù qua | 
85 9 murder, the uſual courſe is in the 
grand jury to ſtrike out malitioſe & ex 


flons, and received, no amercemetit lies, that it was not 
afſented to by twelve, but otherwiſe it is in caſe of a pre. 
ſentment by leet, for the party diſtrained, Cc. may aver 


twelve. 45 E. 3. 26. 5. 
n. 30 32:12 43444745 


. 
{2 


o 


. But 21 E. 3. 17. 
2 1 ? 
and the grand 
, & jynoramiis 
p ſence of the 

4 ſud pritugi 


ication to ſay, he 
by veſt, N 


murderavit, and leave in ſo much as makes th. 

bill to be but bare manſlaughter, and ſo to receive it. 
But the ſafeſt way is to deliver them a | 

indorſe it generally Billa vera; for 


new bill for man- 


| the words of dhe inderfement make not the indiement. 


but only 


evidenee the aflent or diſſent of the grand in- 


queſty ir is the billirſelf is the indiẽtment when affirmed, 
| b _ OIL 8 | v1} Bnet] * 


| 4/496 ide by the coroner's in- 
OE. 7 Fe ee only of eleven, 


« 
: 
— 


. king's bench, & continuato inde 
4 procefſu verfus prefat' Jobannem 

% uſque à die Paſchæ in xv dies an- 

0 — regis nunc Anglie 

© dragefimo tertio, ad quem diem 


1 coram domino apud . 
„ per man, & viſo & diligenter 


. examinato per cur indictamento 
4 ito, pro eo quod compert. 


dan -* eſt in codem, quod ſueruut niſi 


moriebatur, ſed languebat 


© Swan 
% à dio die Sabbati-prox” ante feſ- 


4 tum Sancti Petri ad vincula uſque 
ſe- © inde 


ad diem Jovis tune pros 
quent; the which indictment was 
afterwards in 5 


0 


A 


Mich term anno 42 of 


„ undecim juratores tantim in in- 


.  quifitione predict, ubi in quali- 
bet inquiſitione de jure fore de- 
% berent xii jurati, & fic videtur 
, gur, quod indictamentum præ- 
„ dictum minus aro oh ad 
d Jobannem . Cobat ulterius 
nere reſponſur*. | 
« idem Johannes Cobar ad preſens 
eat inde üne gie, ſalvo ſemper 


Ideo : 


brought in either county. ) Co. Rep. 2/6 
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And fon ik cabs where the bill contains two offenſes, 


Jae: N. Zern . Ford's cafe. * „ An 4, 4+ 
„ The grand jury are forn 481 — 

inan and therefore: regularly they cannot enquire of a 
fact done our of that county for vhlck are fworny 
unleſs ſpocially enabled by act of 
in ſome Tpecial caſes. Mich. 9 Car, B. R. Bells caſe.. 

If a min had been ſtricken in che couaty of A. and had 


died in the cone) of h. the offender had not been indicd | 
able of murder, Sc. in the caunty of A. becauſe che 


death was in the edunty of B. neither had he been in- 
dictable in the county of B. becauſe the: ſtroke was gi 

in the county of A. but by the ſtatute of i2 © 3 E. __ 
24. ke may be indicted in the county where: the 
died tho the ſtroke were in another county: and 0 
the offender ſhall be tried there, but an 


wer's caſe, 

80 if H. had committed * felony in the county . of D. 
and B. had been acceſſaty 
of C. B. could not have been indicted asacceſiary in ei- 
ther county at common law, but by that ſtaute h i. iir. 
dictable, and ſhall be eried in the county here he ſa he · 


cage acceſſary.” Kan F. C. Lib. IL. ag. A. Has ft 


So if a ſtroke were given Altun more, an 
party came into the body of the county, and there di 
this is taſks omiſſus, and the party is neither indifiable 
by the ary of the county where died, nor befafe itz 


and theft, forcible entry and detainer. NA 


Pali mant, bot oni 


may be 


\before or "after in-chereounty 


 adoeal; ee agar of 48-92 8. cp. 1g. . H. C. 25 


„ en 10! v3 Sher on eee 


If A. robs . in che county of C. ant Cain cc ; 


into the county of D. A. cannot be indicted of 
in the county of D. becauſe the robbery was in anothe 


county; but he may be indicted of larceny: or theft in 
the county of D. betauſe it is theft wherever he carries = 


| rene Ee 7. 5. . Co; 
Rep. a, . Buitver's caſe. e 9 
+ But by the force of ſome acts of parliament, treaſons 


and tried in another * 
By the ſtatute of 33 H. 8. cap. 23. upon examination, 
as in that ſtatute ye 

ND 


and felonies committed in one county may be indicted | 


ride treaſons, miſpriſions of 


r 
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8 5 , 7 IF benin 
at læaſt as to the trial of treaſons and mil. 
£46, II. 569, 90. 
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determinable where the offender is app ed ; 
in exportation of-wools, by the ſtature 
2. cap. 18. But yet it vn held at common 
in adhering to the king's enemies be- 
inquirable and triable where the offen- 
da, vide Coke ſuper Littleton, Ses. 440. p. 261. 
R. a. Trial g4. bot this is now ſettled by the ſtatute 
: „ 2. vide Co. P. C. cap. 1. »- 11. 71 
[t A. by of tenure of lands in the county of B. 
bound to repair a bridge in the county of C. if the 
idee be in decay, he may be indicted in the county of 
. - C.:th r er FR query 
4 Of B. to repair the bridge. 5 H. 5. 3. 3.8.3. Mil 449; 
. , „ ² : 5.53. 363.0 37}, * 
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city te Ah of His Ts hs tl, ens 


en e bene d af bas esd nds and: haha 
my intention to treat of all indickments in caſes cri- 


minal, bur 1 al confine my nit oni to hof that ue 


ital. 
ouching the forms of indictments, there are two 
i 1. The caption of the indictment: 2. 15 


indictment itſelf. 


The caption of the lndiement iv u part of the indi, 


ment itſelf, but it is the ſtyle or preamble, or return that 


is made from an inferior court to a ſuperior; from whence | 


a certiorari iſſues to remove; or when the whole record ig 


cramentum ſuum preſentant, when this comes to be return- 


ee, don irs more full and i, VIZ, » 


this form: 4 x 


Norff. Ad E tent 7 8 in 
commit praditlo 5 die Octolris am 
coram A. B. C. D. & ſociis ſuis 
eee e 

0 2 J. „ necnon ad divers felonias trauſ- 

ere & als 2 

6:1 8 


Fam, 


| CHAP. XX. 7 


| Faw Pg * _ on a mn 


made up in form, for whereas the record of the indict- 
ment, as it ſtands upon the file in the court, wherein it 


is taken, is only thus: Juratoret pro domino rege ſuper ſa- 


„Oe. — 
Nn 4 


ſacrament” E. F. G. 
& alium . bominum comit 

rad fur @ am as inquirend pro ditio 
domino rec & pro ee, om faut wy 


1. Firſt 


* oy 
„ 7 . P 2 
1 . 
x 9 . 
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 MISTORIA'PLACITORUM COOK. 
. Firſt, The name of the county muſt be in the mar- 


gu of the record, or repeated in the body of the caption. 


The court where the preſentment is made, muſt be 
expreſſed, viz. ad: 3 Sc. or ad ge- 


. — goals regis deliberationem, &c. 
3. It muſt appear where the ſeſſion was held, and that 


N 1 — place where it was held is within the extent of the 


| -Eomiaifion; and therefore if Dorſet be in the margin, and 


the caption be ad generalem ſeſtonem pacis tent apud S. and 


_ fays not ia comitai” pradicto, it is 15 H. 42 Eliz. B. 
8 X. 10. p. 
ne . . 606. Child's caſe; ſo if welt- riding i# co. 
wit Eborum be in the margin, and 


738. P. 40 Elz. B. R. 


dn predifto, it mall be quaſhed, becauſe it doth nor 


ſay apud S. in weſt. riding in 
e 9: Far. 170 R. nend en Cl 6. p. 
. uf | 


in cumi tati predif T. 5 Fac. 


. The juſtices — £7 42 Elz. B. R. Ladbu'scaſe. 
But it is not neceſſary to name all the juſtices by name, 


Ns but he reſt may be ſupple by the words ( ſock ſuis, 


Se.] But ſo many are fit to be named as are enabled by 
eee. to hold a NG _— return of the 
caption is ſuppoſed. to agree with the title of their ſeſſions. 

5, The title of their authority, as jaſtic ad gaolam do. 


ma preedif? deliber 


And note, Nos if there be a ion by three commit- 


| | Lions, as of gasl-delivery, -oyer and terminer, and the 


peace, if it be returned at a ſeſſion holden before them, 


And l the record be made up, as upon all three commiſſions, 
if they have gurſdiction to take the indiftment but by one 
of thoſe, it is good, tho not ee take it by the 

. other. 9 H. 9. . 


Tent” coram juſticiariis ad Joc; * ſaying necnon 
ad divers' felonias, &c. audiend & terminand affipnatis, is 
not good to remove an indictment, becauſe tho that clauſe 
be uſually added to all commiſſions of the peace, yet they 


are not thereby juſtices of oyer and terminer, and that 


clauſe ought to be added to their return, becauſe without 


wat clauſe they cannot proceed by amn. 22 E. 
4 V2. 0, 2. R. 3. 9. 1.5. 


, £: * ” 
0 1 


caption be apud S. in 


=p wi 
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And altho in all commiſſions of Ser and terminer, Fal. 
1 and of the peace, there be ſome that are of the 
quorum, without which there can be no ſeſſion. held, . 

in the caption there need not be an * due | 
any of them, or which of them are of the but ge- 
nerally as before, for it is ſufficient, if de fatto the ſeilion. 
be held before him or them that are of the-quorum, tho 
. not ſa-mentioned in.the return, and 70 in the uſual courſe. 
But it ſeema, that if an act of 8 
1 limit, that ſuch or ſuch an o © ſhall be heard and | 
ined before two or more,juſtices of the - 
| whereof one to be of the quorum, the caption of fuch an 
inditment of ſuch an offenſe ought to mention, whereof 
A. is of the quorum, as is uſed in the return of orders 
made by two juſtices touching baſtard children upon the 
ſtatute of 18 Eliz. cap. 3. becauſe the act of 4 
preciſely limits one to be of the quorum, and therefore 
muſt be purſued. 922 
6. It muſt return, that the indiiment ws made per 
ſacranmentum.. 

It muſt name the j jurors that preſented the offenſe, 
7 therefore a return of an indictment or preſentment per 
beg e eee ant af ae ee e. for it 
may be the preſentment was by a leſs. number than twelve, 
in When caſe it is not good. H. 41 Eliz. B. R. Croke, n. 
16. Chncard's caſe, p. 654. and it ſeems to me, that al! 

the names of the jurors ought to be returned; for the 
indicted may have an exception to ſome or one of 


them, as that he is r h caſe the indict- 
11 R there be twelve be- 
$ without exception; for pohly that one, w who is | 
not legalis homo, may influence all the reſt, and ſo vi. WEE 
tiate the whole indictment, - - toe 
$. They muſt. be returned to be probs & legales. bomi- 


xc, and. de comitacd pdt, and this s holds as well in 
W „ | 
or eee ; 20 Foc. 8. R. Croke 2. Wees 


N. 


9. 4 5 * ee this clauſe, ontrati & 

juraſi ad ing wy rg: thee abt len comit 

RredifÞ ; ws if i be 6 perfedtment dy W-grand . 
5 ali- 


1 


ms rot PEACIT OoRUN CORON®. 
4 liberty, 
8. 1 rap de 
10. It it concludes gui dicunt, and ſays' nor ſuper fe 


| cremen?, Ge. or preſentatum exifit, and ſays not per . 
for 


N Cc. 1 exiſtit, it ſhall be ed, 


- their 
ſo ruled T. 23 Car. 1. B. R. 
And chus tener gene where, 


note . That if the caption be faulty in the form, yet 
re ie may be amended by the clerk of the lier 


or the' dut not im another term. 

| 2. in another term, ny rg revurns ie ſhall 
r 
22 ; 

7 c H A P. Xv. 


n "YE 


NONE LION: mag fooogs requifte therein, 


77 


„ 
- 
* 


His neee and hard to be 
1 reduced to any certain orders; 1. Becauſe the 
| s of att indictment are many. 2. The ſtrictneſs re- 
| L wad in an indictment is great, becauſe life is in queſ- 
Jon. 3. Therefore very nice and ſlender exceptions 
have been of latter ages allowed, and have been 
with top much facility quaſhed and 4. The 
circumſtances of facts crimes are very various. - 
Yet I ſhall endeavour to reduce this title to 2s much 


certainty, and as 2 method as I can, confinin my- a 


ſelf to capital cauſes, tho there be many things tha will 
COA CELL 


OY Ee enen, de $ 


t muſt be upon oath, and returned; | 


8 * 


men PLACITORUM CORDNE; | 


- At-indiQment is nothing eiſe but a plain, brief, and EIN 4 


certait narrative of an offenſe commirted by auy perſon; 
and of thoſe neceſſary circumſtances that. cuncur to aſcer- 
tain th fact and its nature; and therefore I hall: consider 
1. Some gener generals that concern indictments in general. a . 
eren of Indiftenenty 4 n wie 


- Among theſe generals, cheſs will come ro be Scha 
ele Foy: indiftment oug e 


2 Regularly, every 
0 pleadings in the courts of law ought io be, 
z ofetosklent uſe, bepauſe it being a fixed, regular lan- 
Suage, it is not capable of ſo Aga. a Go ae. 
cons a h happen in vulgar languages (a). 
proper Latin word for any offenſe os 
us 3 in an 3 it may g not ee 
wich enen! words and an HI b 
Therefore an indictment, qu9d exercit ge- alas. 
Lens writs, Anglict witcheraft, was quathed, becauſe 
there is 3 pro per Lavin word for it, vin. rasa. I, 
E ng IN m_— 
, in not tiate an 
if le indictment be reaſonably intelligible, t 
121. Ao . Long's caſe,” M. 30 31 Ela. Groke, . 
be Brickett's caſe (t), as Prafato e, wherg if 
erate. 
fi the words de waridg of: art, and 8 
| lacing'of letters, become (inſignificant, they vitiat 
TIS, as burgatiter for 
mmi, murdredavit for murdravit ; thargulariter hack 
been held good, 4 Co, Rep. 39. ö. 'Broot's caſe, ibm. 41;- 


Jariter, Felonietr fas 5 


4. Has caſe, 5 Co. Rep. 12x. 4. 6 Rona . 5 


Zlix. B. R. e 18 Rob's gals (4h), 2 . 


; is n altered Ges. "beim » lnguag capable 

2 2 now 21425 i ay a oy. 
concerned W Z 

8 were to be e there, off 


he hs l L 1.6; 7 Joe: 


* * 
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Ss) if it makes the indictment inſenſible or uncertain, 
N 8 and F. be indicted for ſtealing, felonice cepit & 
us 33 ait, Where it ſhould be ceperunt, it ſhall be — 
1 g 42 H. NN. Lane's caſe (e) fo in an ind; 
deiner the ſtroke laid in Sue bracts, For why ar 
e r the wound was, 
3 . ee ee 7. 3155 B. R. Webſter's 


Ae chat are n are allowable in indict 
wine, as well as' in other pleadings, an con- 
. eee 
_ -indiftment, as if an indictment be maintainable upon one 
Vs or more, a concluſion contra formem flatut. in bu- 


7 5 27% edit. & evi. ſhall be conſtrued ſingularly 


for the maintenance of the 


Ft on on CREE not. ble in indict- 
mumuents, tho ſometimes literal. numbers be allowable in re- 
OS tums, but in indictments the numbers, whether el, 

5 ar ordinal, muſt be expreſſed in Latin. 

II. An Indictment grounded upon an offenſe made 
E parliament, 4 by expreſs words brin * 
wnthin the ſubſtantial deſcription made in 
t, and; thoſe circumſtances mentioned in . 
to make up the offenſe ſhall not be ſupplied By 
"the —— conchetion contra forman ; Fara <P 
1 And ſo it is, if an act of parliament ouſt. 
D 3 a murder ex malitid pracogitatd, ro 
by in or near the highway, ſtabbing one not havin 
firſt, nor having a weapon drawn, tho the 0 them- 
- " {elves were at common law, yet becauſe at common law 
within clergy, they ſhall. not be ouſted of clergy, tho 
convicted, unleſs theſe circumſtances, as ex malitid pre- 
bs —— or prope altam viam, Sc. be expreſſed in the 


N But where an offenſe is made fdlony, or ocherwiſe pu. oY 
_ © , niſhable by act of e Sho be indictment-muſt 


in 


_ take in the Circ which in the body-of the at 
make Fd the offenle, pal if by proviſo . 
8 s 42 By he nams of ce. e. FITS 
s 8 75 bee eG, 
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or Vy any ſubſequent ſtatute, ſome caſes of circumſtances | 
8 exempred out of the act, the indictment need not men- 
ion and = Lg lo as do exempt it out of tho | 

eee e, 

viſo by pleading net in the | 
| fare an wy oo vent ſtature to ckeuſe in 

virtue of re of 21 +47 td 4. ? 
If a ſtatute prohibits any act ro de done, un d by a fub- - 


_ as clauſe gives a recovery by ation of ah, bill, 
indictcent, 


5 D the prob ie: 
may upon b 
ere dee r ot to rcorer the 2 7 
upon the ſtatute of 3 Jac. cap. f. prohibi 72 
baptize their children by a pop re es 
K. per Cur, but then it ſeems the 
-. " ceed the penalty, P. 4 Ce. l. K Gl e | 
P Fo # R. Croke, u. 4. C l Caſe come 
rs ( 


But if the act be not prohibitory, en A ay 7 


 - perſon ſhall do ſuch a thing, he Hall forfeit 5. to be . 

e e of e bill e Ffcdachs, 
he cannot be indicted for it, bot the Þ mult be 
F plaint, or information. P. 6 . R. 


. PR be indicted for an offenſe, 11 5 Was a : 


common law, and concludes contre formam flatuti, but in 5 


truth it is not brought by the indictment. within the ſtz- 
cure, it ſhall be qu ualhed, and the party hall pot bg pyt to 
; Aniwcr.itas an 0 at common law, 1 
As if a man. be indicted for drawing his dagger in the | 

church upon F, &. . viz. * 
cap. 4. but omits theſe words with an intent to | firike, tho 
indlictment ſhall be quaſhed, and the party not put to an- 
ſwer the aſſault at common law. P. 33 Eli. B. . Croke, 5 

A. 23. Penballo's caſe (i). | 
b i « ana be Se for ech and fora 6h 


2 atuti, viz. 8 H. 6. cap. 9. and the ſta- 
9 ſhall not en 


ales . . (4) o 8 | Rl 
| 2 „ * 
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is roia PLACITORUM: Wy 


nf ary n law,” eee 
EP id 1 tt #. 10. 2 = | 
[XK : e, #,10. E 5. 
. vid M. * Car., 58 8 A INS s 


2 a * > . + 
. „ eee ant e, and 78 
, this ingdictment ms 2 * 
28 6 


. e 
8 at e 88% 


3 LATE. 
1 chews N this k 
e ce raput as a W 1 ment is 
| 2 5 ing 's bench; werte ene 
c bender to 0 an a9 ingmens, of rape pA a felony | 
_ _ "Halt ver be er — 4 
FE of r zuſe as a treſp eee 
5 „ 5.6. 1 | 
bent genera] ſtatute, it need. "not. be 
Err, ET CHE 
aſu e "Ir Fo or 
Bee af ir, and Alf, 


E * are . 


= int ee rp Bos nlp os * 
_— 85 fatal STE 
7 ir em, that I it concludes general . 
tu Bee cafu oe I's Me i . 


« 
\ Ya »v x * * - 


; ; "(nj For "SLY he could not 


. PLACIT ORUM CORONE. mh 
| notice of the true ſtatute, and will reject the 

nn” urpluſage. M. 7 Car. B. R. Croke; -nc-14, 
_ "Batu's calc (0) 3 and M. 8 Car. ee. 4 


er ee maklas 6 fel 8 


1 and made perpetual another 
Ne the indi&tfnent concluding cours forma flatut is 


Lag MS Pn AE As. | 

55 Sifu fear 31 . 2 Tore $4. 
Þ mn tu hs Hr 2. 3 | 

there is good is good enough to conclude = 

F, N ern "pF x tal as in caſe of the ſtatute 
dt 5 K. 8 — 37 H. 8, for uſury, and 5 Kü. 

for ry, gs Agr continued and revived; 

To prey, wi contra pianos Fr 

* 5. 95 | op 124. C. B. Wiſhwood's.cale.. . | 
. F one ſtatute be relative to another, as where the 8 
| former makes the offenſe, the layer adds a penaley, W 
1 Elz. the indictment ought ta con- | 

Felucde contra ferner ume P. 42 NM. B, K. Cute, 

. 6. Beg ad de, (9). 

-- Touching the joining of perſons and offenſes in EY. 
one indictment. 7 4 
8 If there. de one. offender and ſeveral Spiel ese 
- ,»committed by him, they may be all contained in one in- 
dictinent, as e and larceny: Larcenies commit- 
ted of ſeveral 1 at ſeveral zimes, and from ſe- 

veral perſons, m =, in one indictment. 

If there FFF 
offene, cho in law they are ſeveral offenſes in belation to 
. _theſeveral offenders, 21 E. 4. D ' 

one indictment, as if ſeveral commit commit a robbery, or _ 
Sar, or murder. 
And fo it is, tho the offenſes are. of ſeveral d 


5 eee as the ney cpu 
Firſt degree cipal in the ſecond 


degree, viz. 
eſent 255 a gol _ rinc 1 
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HISTORIA PLACITORUM CORONE. 
u. Touching the joining of ſeverat offentes of the 


{ame nature, but diſtinctiy committed by ſeveral offend- 


_ a "ors, Jome-have been ruled inſufficient, as an indictment 


8 ; 


. of ſeveral perſons, gudd now :eſcourarunt foſſata ſeparalia 


!.! guaſhed in 23 Car, 1. Þ.R. fo 


ral officers, "quad color: ſeparalium offcior* fu 


; : Lake's caſe in Nagl s Rep. and fo if two are indicted for 5 
uſing a trade not e e it is not good. 


Pais Car. 1. B. R. Brooke's 


KN But yet in 7. 21 Tac. B. R. A. B. 2 and D. were in · | 


dicted for erecting four feveral inns ad commune nocu- 


d ir (was ruled, that for ſeveral, offenſes" of the 


ſame nature, ſeveral peripns may be indicted in the fame 


- Indictment, but then it muſt be laid /tparalitir erexerunt, = 
| and for want of that word (/eporabier) the inditment 


)))... on 
a it 18 r e eee who that twenty 
0 


ſeveral parts thereof. 


ET tore of it. EA The concluſion. 


_ © perſons may be indicted for keeping diſorderly houſes, or 
7s 2 ab >< they pars convict upon ſuch in- 


®, 
. 


for the word. /eperahter makes them ſeveral | 


„ 
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the forms of indictments is particular, and tha 


{ 
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Fu moſt confiderable parts of an indiftment in ca- 
_ -+2Þ- pital offenſes are, 1. 1 


he name and addition of the 
party ofſending. 2. The day and time of the offenſe 


_ _"commitred.. 3. The place where it was committed. 
. £ Upon or 


againſt whom committed. f. The manner. 
of the of it. 5. The fact itſelf and the na - 
„„ nene, 


- g 
F 
4 


-- 


e PLACITORUM Soon. 


7 This is the grammatical order, wherein things e 
down in the indictment, and upon theſe parts moſt of the 


conſiderations and obſervations. touching indictmenta do 
ariſe, and thoſe that are not reducible to theſe heads, are 


4 partly obſerved before, and ſhall be more fully proſecuted 
in the end of this chapter. 
21 As to the name and addition of the party indicted, 


4 this regularly ought to be ſorted, . 
every indictment. ; 
| "Bur if che party be indfed by «wrong chritiun name, 5 


ſirname, or addition, and he pleads to that indictment not 
guilty, or anſwers to that indictment upon his 2 
ment by that name, he ſhall not be received after to 


miſnomer, or falſity of his addition, for he is 21 
and eſtopped by his plea Sew, no and of that eſ- 
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l * 
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| toppel the gaoler and ber N 55 


have advantage. 
M 16 Fac. and P. 17 Jae. B. R. Debt was 
againft Sir Francis Forts knight and haronet, 


peared, and judgment given againſt 3 ruled 1. Tire 

ids ſhall es alan for error, that he was no baroner, 
tho baronet be parcel of the name, 2. If execution be 

ſued againſt him by the name of Sir Francis Forteſeze = 
knight and baronet, and he lt falſe impriſonment 

| have "DT of. 8 


agar, the ſheriff, the a 


I, adjudged ( (a). 
ts pe he, that will take advantage of the ms 
mer of his chriſtian name, addition, or 3 m 


it upon his arraignment,” and 8 


5 VIZ. — o venit Robertus Williams, gui ind off - © 


per nomen Jobanois Wills, & dicit 
mento ſupponitur, m Johannes 
e i e. S for, 


uti in indifa- 


* 9 ke ſhould ſay venit prediffus Johahnes Williams, ho | 


illiams vi ar- 


concludes himſelf; and „ . 


| media goody n 


So (0) a Rl. Rep n 


2 p 5 M N 


ef 
aming of ods Siva af ths os 
in be 


ere Aero COrOmm 
8 | lnifakemin en indiftwent, Arn .not udate Mr 5 
$1; 4: pes Hartford. Stamp. P: E "HH: cap, 18 amen 


dee miſtake this chien made s-pledduble; 743 
8 e as an appeal, andthe Par 
Tr. che fra, dueby Reff5 6. 
3 1 C. a, % 
ren 1 5 
but the feſt way is to allow. his plea of nfſpomer Both 
1 nn an#xt to kid chrifiten name; for he that 
Wt pleads fuer of either, muſt in the fame plea ſet forth 
Wbt his true name is, and then he concludes himſelf, 
1 eh th "ore jury $a not Wſcharged, the 2 
2 preſent ame the grand * _ 
=; x l to the Re, he mt” © hd 
Vi che ſtatute of 1 KN. 5. cap; in eee, Ge. 
335 | the party indicted ought to have the addition of his f | 
Ter degree, place, and comply. 
_— Pa ee b et have no dition, one | 
| Kale on em 15 ArTa1gnmne Arp f 7 
1 former, and ee litter 82 , | 
TD And if he e 80 upon ſuch pen. "where 
> there is no addition, or a'falfe additiori, he may avoid it 
Yoke by writ of error, G 
3 FER &s lh barges. yet if he apprar 192 
RW. I nor rms. Begin «Do that des 
. ee 1 the Wt: of | addition to ſtop : 
5 ts "ig or 5 r by fuch his appearance an 
pleading to iffve the indictment is affirmed, and the want 
of addition-falved, and the ſtatute ſatisfied. | H. 18 Fac. 


8B. R. Croke, . 5. Jobnſon's caſe (e), achudged. 

The addition required by the ſtatute is of 2 
u Yeoman, Gent. Ei, of his . myſtery, as buſbun 
| ſailor, ſpinſter, &c. therefore, if the addition be only 
_ - peneral, as ſervant, farmer, citizen, 9 E. 4. 48.4. or of 
Times or miſdemeanors only, as extortioner, 
25 1 24 E. 4. 1. 4. theſe are no good additions. _ 
eee ** book are, N e en un. bags 

The 
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— 
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ren PLACITORUM CORONE. wg 
re eee ought to bo to bis degree name, 
to: the alia: ds $6534 & 34 Els, Croka 15 
1. 11. Tales caſe (d) s N diftus A C. l ,, 
becauſe vegulscly che addition refers. to che laſt ander-. 
denk, arid upen dhe fame braſdn it ig, if the indictment um 
| Sibilia Bonuper , C. uner Johannis B. auer de ln CASE ASA 
r F 
23 well ad to the wife; but an i of. Fobn A vis, 
AIG N vun n good, becaaſc- en 
plicable to a women, bu do a. man. . 1 e 

5 40. 47. adjiidged; and 4 M. G. 4. l. + 
* NNE 4. 7. „ 
> | 21 . 13 er 9 . adjudged, 
Ez. B. Ekaxor Gower's caſe. - 9 
An indictment againſt 2 peer of the realm is god 
F 20 procſs.of aadoer em 
EF 


| OO (6). 
1 ns be indicted for one offenſe, ene; 
„ 1 . 


. 


ok 
| ment is inſu 8 
8 ae , wen, . f Be | 
but ii it be fo-eupreſt, i | 
| by the dap of the Elton. Lam be 49. 
"1 1 the fefons de held the 20-day of May, and the in- 
eee Ang 


| 144 Ge. Ws. naps **. be A th; oa 
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aint preterics; it relates to the month, if altime prete” 
nus it relates to the day by the neceſſary atical con- 


7 9 88 Rrodtibn; bur if ir be alf Pran wit an abbreviation 


dall relate to the day, viz. 
us if it 'were in 


without the termination of — j or S 2 
I ame 


% the N of May laſt 


| | pai, hee to the day and pot to the month regularly, = 


and-fo for the words nent enfuing, vide P. 23 Eliz. B. R. 


: 2 14 . Sir Richard: Shuttleworth's caſe, M. #1 Fac. 


oke, M. 14. Buckley's caſe (V. 
17 de indidted, thar he i Ice Santti' Petri anno 20 


ee, killed F. K chi ic not good, becauſe there be tro 
fleaſts of St. Peter, and neither withour addition. 3 H. 7. 


5 J. viz. St. Peter ad vincula, and St. Peter in cat 
If A. be indifted; Primo die Mali & ſecands die i 


| Ma D. he made an aſſault upon B. & guandam to- 


B. adtunc & ibidem invent felonice cepit, Ge. this 


| inn eral days 
. "mentioned before, and ie i. uncertain to which che felo- 


Don taking Hall relate. 2 H. 7.7, 5. & 10.6. 
A. is indifted, 3%, promo die Maii anno 21 Eliz. in 


end B. 3 ecit & ' ipſum verberavit, and 
_ * Not adtunt & Aae ee 5 ruled good, _ 


vi (9 armis, day and place * the beginning refer 


But in an india ment of felo 5 


d all the enſuing acts. 5 H, 


dus do the ſtroke or to the robbery, and the day and 


place of the aſſault is not ſufficient ®, and this is i favo- 


deus ue P. 4% EK. B. R. Richardſon's caſe. And there- 
I» it is yſual to the adtunc & ibidem to the ſeve. 


8 KNOW «i am wie: ach; Se. adtunc & ibi bs 
. ibidem lonict cepit & aſportavit; A. is 


arts of-the fact, as in larceny or rob from the 


F c. in 1 
lum fecit, & bona & catalla ipftus- 


indifted, quòd primo die al anno 2 Elz apud C. habens 


s w ful Tad alen, Tc. Percuſis B. and it it is not 


a 0 un. nent ils the Broke or robbery which maker | 


8407 — ! * 
* — p o 4 
, n 1 Fl , y 
; 0 
* . , p ” 
. a f , : g ' 
; ö 0 . 
9 - 
* 


= 
= 


is ron PLACITORUM CORON'E. 
| fad adtunc & ibidem percufi/, quaſhed, eee | 


ſword, not to the ſtroke. . H. * K. On, 11. Cot- 


4 caſe 20. 
If A. be indicted af an el ter: "au Well 
e 


the day and place of the ſtroke or other act 


death, as of the death, muſt be expreſt, the former, be- 
cauſe the eſcheat or forfeiture of lands relates thereto, the 


latter, becauſe: it muſt appear, w_ the death was within 
the year and day after the ſtro 


opÞ 4 year be miltaken Win dec Wo 


. of or treaſon, yet if the offenſe. were. committed 


ing the ane county, tho at another time, the offender 


ought to be found guilty; but then it may be requiſite, 


if any eſcheat or forfeiture of land be conceived in the * 


caſe, for the petit jury to find the true time of the of- 
OE therefore it is beſt in the indict 
ments to ſet down the times as as can be, tho it be 
not of ' abſolute neceſſity to- the ts conviction. 


4 Co. Af. 318. P. 32 


he is erroneouſly acquitted, and yet that erroncous- ac- 
quittal ſhall he a g9od plea of auterfoits acguit, for if he. 
' be. afrerwards. indicted for the ſame felony, and the day 
truly ſet forth, he may aver it to be the ſame'felony not- 
withſtanding the variance in the day. 2 Co. Aal. 2 
pra in felony, and the ſame law is in treaſon. Co 


„en the rigs of the . 


nature of the offenſe, it muſt reſt in the i 


as in an indictment for 2 7 ought to ſay al ae 
circa horam decimam in note 


ritor freꝑit, yet by ſome e burglaritty carries a en 5 


. n, that it was done in the night. 


So upon breaking a houſe in the day-time, eo oult the 
e ſtatute of 39 Elzz. cap. 15. 5 


FA 


iz. Her a caſe adjudged. Co. P. C. 
i 


lap üs hel to via k 
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and year,” and place relate only to the having of tha 
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HISTORIA PLACITORUM CORONA. | 
1 add 2 dinras, for the ſtatute e reſſeth 


ocherw e 1 
ft. Tovaln te Pace, Whete the felony is com- 


mitted ; regular vill, or hamlet and coun muſt 
5 „ e X 


 expreſt i 


Aid berem much of what Mack been faid of the time ; 


de a Kan tothe lace, for where the time muſt 
e done, regularly the 
e be el, ber adtuns & ihn. 


_ In ſome cximes-no. vill need be named, as upan an in- 


it of d « Becauſe he is a barretor every where, 
_ all be tri % corpore conmtards. T. 43 Bhs. B. 
N alf's caſe, but P. 3 Car. B. R. Mann's caſe = 


1 27 ws qualhed %E, wart. of a vil alſedgett; the 
'H lon ! is fitteſt to be purſued: 


e in cen c 4 1525 to the 


1 in the den of * or itt the 


5 e of parlianiegt reci in che premiſes of 0 the in- 


* 
* 
: 


208 - 


- Eltyenc, the fact lid pu S. in tow radi vitiates the 


Lu to Wich it refers. H. 4 Eliz. B. 1 0 
M 12. Wingfitld's fo 2 
_ "Tuditment > cher be pe dr ts cant 3 e. 
ng nga e pod GD. of F. in com pra „ 


1 1 nneenS is 5 good, beca 5 uſe two N oo 
dre, and if it ers to both, it 
e hen it is Tn 


© only to one, it muſt refer to the laſt, 


Able. 2 H. z. 10, 5. P. 44 Ez. B. R. Ones cafe. 
4 is indicted, quod? l die & "apud C. in 
dam B. — fecit, & pu tum gquodan curl, 
75 2 4, occidit, & mirdravit withour ſaying 54-0 
& ibi percuffit, octidit, & murdrdvir, the indictment i 15 


1 rior gopd, for the afmult iy be ar one day and płace, and 


3 5E. 6. M. 6s, bg. 1 K. 3 1. 4. 
| | (4) Go. Bl 79. 99 85 


1. 


I the margin, the aden enen 


mdicftment, becauſe c N named and it 


Nun aden & ibidem cum 8 cm Ye. eu, Gr. 


5 — A ; , . - + Þ 
1 n . «ata = - > 


1 = 5 nnr 
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. indicted e gg prod of certain | 


| Lat he js hond t re and chat ic is. in 
cay, it muſt be all — benz le 5H 3:3 

. — Segue 2 upon RAE 
e 28 amm 1 nue. 


1 | e 

vided, - and be . indicted for an Alt or anr- 
der of ſucha wap — he 
cnc tion or acgui 

11 FLY: Dy. 28. 4 =D 

An. indie debe, v gendan bominers 
Tata off dat RIF Ah; ——_ 

is enum agrats, SINE + 11 * 


| N 5. the i lie 
eee 4 prepebzor 
in time of vacation catalls.capelle temperrrus- 
ctiomis 3 but if, the goods of a pariſn church be ſoles, 
as the bell, the books, Cc. it ſhall run deu parochignoryes 
48. in cyſtedid.gerdiaverun vecleſie, .fnd HII nat ſappoſe 
them bons ente 7 F. 4. 14, 15+ M. 31 1 KR. 
X. Hadnem & Circem worlus R 
4 Aztbold & Barefoot... BE 
che. goods, which g. age executar of R. he 
aka, the offender may be indiged, 
toric in cuſtodid Ac'exeuiaris. e 
8 bona wphies A 
1 A. d be buried, and B. o 
Fee and als che :windiag-ſheet, the indict- 


ment cannot ſuppoſe them the goods of the dead.mari, | 


but af the executors, adminiſtratora, ann 
Kale. falls out. Co. P. C. 110 . g IP 
delivers goods to B. 2 Cohn caxrier 00 
for 2 and B. is robbed, the indiſtment may 
the «parts ee ee at election, * 


S ren ee 


for them to A. | 1 Sa OP: 


. Eu 15. (#) Haines cal. I Co. £14. 


„name, he may plead the farmer 
agg ver it o ee | 


TS 


— hell 
6), * ee | 


SES 


oprns- che grave.in 


5 An 
k . : 
6p . 4 


= * a”. HISTORIA PLACITORUM CORONEZ. 
3 ED 3 © An indifement, elonict, &c. quandam pecian 

4 Ny 8 . cu- 
8 was therefore nj * Ne 39 Elz. 

3 "-Phive is an 6984 an addition of the perſon robbedor 
| my _ murdered, &e. unleſs there: be 4 plureli e of pero 
. t lame name, neither then is it effential to 
| FBF . | 
8 t. i —— if the indictment be 
chat J. $ 3 robbed,” tho there arc 


add 
vir. 
bo perf drones 
Touching the ens evofwhinh the” of. 
— WA in- 


"rue, 
_— her 
ment. 
A, 8 pinſ 4 chat he i conn pls 
commun er, con confæderator 
. by defamator donsrum nominis & fame, M. 14 Jac, 
8 E R. 3 communis malefafor, 22 Al. 73. 
:  cemmen robber, 3 E. 2, an fur famuc 26. communis ma- 
5 enam perturbator packs domini_ regis, M. 
* — 
are too contain not cular tnat- : 
"> wherein the offenſe was committed. OP 
But communis barreFator & Pais domini regis Perturbs- 
"tor & Ltinm ſninae n good, becauſe barretry is an of. 
ſenſe known in law; eonſiſts of divers e 


— 


fake to 
_. - my 
* 50 
dig 


_ and the reſt that ir added ee Nr 


Fg 1 1 inſt A. elenicd cepit & 4 1a- 
wd bona&'catalla 2 Tj what in 92 
„ e e eee 
1 49 
The number of things ſtolen mult be expreſt, therefore 
11 is not ſufficient to ſay: felonits furatus eff oves or columbes 
4 C 


Err . 
x. 1}: Cre. Elie. T b 
0 79. i 11 . oe F 
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HISTORIA PLACITORUM. CORONE. 
| If theft be alledged of any thing, the indictment mult 
ſet down the value, 2 * may appear, whether it be 


grand or petit Lamb. 497» 
Where theft is ch: 533 


— * © * . 
3 * 
** = w & 
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1 
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. a5 à horſe or ſheep, the regular way is to ſay prefer 
bc = . chat is eſtimated * 
„ ure, there allo it ought to 
de preis n he, if ic de af any' lingle thing, 
| tho dead, and not eſtimated by weight or meaſure; 

Bar if jebe ded thingn inte . number, there t 
ought to be «d walexciam, Lam . but 1 

be but clerkſhip and not Far oi for if 

inſtead of .ad.valenciam, or « coxverſo, I thi itd of fo 
-  vitiate the indictment, and ſo it is, if one pret or ad u. 
Lian be added to ſeyeral things, where in true clerkſhip 
| {ſhould be plied ſeverally, it is good if the party bo 

convict -of al alt, but poſſibly, if the be convict hut 
. er e 11 oY 
ther or petit larceny 5 115. 5 
Smith, yet vide- T. 23 Car. 1. & M. Car. 1. H. R. 
Brook's caſe, and Williom ArundelPs caſe in [a&ion © 

. treſpaſs, where there is but one ad valenciam, where 5 
"nl de ten hs Ee eye, * 
et, if t judgment be it, it was ruled 
4 nes are not 14 by verdict. 2 
An indictment, 'qudd felonict cepit 20 aues matrices & 
2 or matrices enen is not good, becauſe it doth 

not appear how many of one fort and how 'many of 
. another,” but 20. oves generally might have been good | 
without e matrices & vervetes, as in caſe of 

teple vin or 


ut an dennen de quatuor riſcis & ciſtis, lick clicfts - 
P. b Dre- 


and coffers, is becauſe ſynonyma, 

cot & Henſhaw ; regularly the ſame certainty is required, - 
in an indictment for as in treſ $ for and - 
rather more 


3 for what be a of cer- . 
tainty in a count be much more defective in àn in- 


diftment, therefore for this matter vide. title Count @ = 8 
_ Breve'per'totum. 
"VE. The ft inlf-mt be. ca for down ran 


bh nga | DI 


An 


ENS 


. 


E 


2 eh for for want af the” word* func 
"0 . 728 1 Decennt e, &c. apul; Gr 


- dat J. S. Aan adbibens to che priſoner 


wal 77 a 
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IndQment againſt 2. clexird abduwit 'unum | 
_— ix mis Rom not good, for he | 
pea by bathnent, and then 1 n no fe- 

0 3. | 
OY, ah fo af pin, wh ir is edged, 


2 rf por 
n chin veneno fore ego" ecrepit © 
- ſays hot ven Pres and,” and wall nor be 
ple by the ABer of e of the inder 
_ 4. Rep 5 FI 
An ben 3 - quod Felowjcd 3 c- 
2 5 Ys r thoVit"con- 
Ades contra 111. 26. W „ 
An indictment, 4 A. Rho ah quoddam ee | 
B, r without en 
au, i not Cs. $ caſe aa 
80 fit be el We alen ram without peru, it is | 
nt good. F. 9 4 . e Rep. p A 


9 1 the offenſe mult be freun ©& intravit. 


elf 7s by, Auth and the 
ner af KW. 1 
8 of felony mut 7s aeg the te 3 


| : to be Fr e an indictment eure wen 


the offenſe to be, felnnict 2 ſruvit; 

anoffenſe g- . 95 muff be lui to de done prodi- 
I an felonice M proditorit, for tho he be ac- 

a ä of the! 


is indicted. on furatus of e 5 PE 2 | 


felonice& er malitis tap maine in & ſuper B. inſltum 


7k & cur gundam, laſs, Gc. adrint & ihidem per-\ 


am, Sc. Whereof 


: d de ths fiſt F E HH Jo feet 


Nee terre f. u e n eoberei e 
; 22 or has here tran | 


according to our author's di- — 2 committed, tie 


7 8 ee . 
pot i, ah cen Curt 
N 1 applied 
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to the Allault runs alſo to the ſtroke; 1. . 
n 3 of the ſefirenge4; 3. N 
dene adtunc 8 151 

An indictment of murder or manſlaughter hath theſe 
 certainties and requiſites to be added to it more than other 
indict ments, for it muſt not be only filenics; wars; | 
he time of the act done, but muſt al(s, 8 

1. Declare how, and with what it ws done, namely 
cum quodam gladio, Ofc. : 
| Yet if the party were killed with another weapon, it 
maintains the indi&ment ; but if it were with another 
kind of death, as p ſoning, or Keen. 4 doth not 
maintam the indictment upyn evidence. 2 Co. Inft: 319- | 


Co. IN 
And 1 ad . are indified: „er me and it is 


laid, that 4 gave the ſtroke, and B. was preſent, _ 
and abetting, yet if it falls out upon evidence, that B. 
pet the firoke, and A. was preſent, aiding and abetting, 
t maintains the indictment. 9 Co. Rep. Sanchar's'cale (). 
So if A. be indicted for poiſoaitg of B. it muſt alledge 
the Kind of poiſon, but if he porſoned B. with another 
kind of poiſoning,” yet it maintains the ment, for 


the kind of death is the ſame. © : 
2. He muſt ſhew in what hand he held — esd. EIS 4 
If ar, indictment runs thus, that cum quo ladio, quern | 


_ in dextrd ſud tenuit, percaffit, without A in dextrã manu, 
for this cauſe an indictment was quaſhed. P. 44 . 
B. R. Cuppledick's caſe. a | 
3. Regularly it ought to ſet down the pow of the > 
ſword or other weapon, or elſe ſay nullivs vnlbris, for the 
weapon is a deodand forfeited to the King, and the town- 
ſhip ſhall be charged for the value if delivered to , e 
ut this ſeems not to be eſſential to the indictment. 
4 It 6vght' ro ſhe in what part of the body he was 


wounded, and therefore if it be ſuper brachium, or manum, 


or lates without ſaying whether right or Aae is not 

good. 5 Co. Rep. 121, b. Long's caſe. | | Ms 
} 9 Co. all that this caſe be found gu to 

79 119. a. ound g Bo — 18 


proves 2 only, that if a man be in- the 
-dited as accellary to two, and be | 


3 4:88 3 


. % 
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8 R ben {nj re where it ſhould be brachio, 
_ Its not „ becauſe inſenſible. 7. 3% Ekix. B. R. 
er's ca 
80 if the wound be laid Auel eden it is not good. 5 
7 29 Elx. Clenche's Rep. 10. Super partes poſteriores cor- 
 S*ris not good. H. 23 Car. 1. B. R. Savage s caſe (r). 
But ſaper faciem, or caput, or ſuper dextram partem cor- 
port, or en parte ventris are certain enough. 1281 
Laſe, 5 Co. Rep. 121. 3. 
3. Regularly che length and depth of the wound is to 
be ſhewed, but this is not neceſſary in all caſes, as name- 
Aly where à limb is cut off, 4 Co, Rep. 42. 4. Haydon's 
caſe; ſo it may be alſo. a dry blow, ti appli- 
| cable to à bruiſe or a wound: 
But tho the manner and place of the hurt and its na 
ture be requiſite, as to the formality of the indictment, 
and ĩt is fit to be done, as near the truth as may be, yet 
A upon evidence it appears to be another kind of wound | 
in another place, if the party died of 1 it it Auen io 
maintain the indictment. 
56. It is uſual to alledge the party 129 to have 3 
in pace Dei & domini regis, but not neceſſary to be inſert- 
405. Rep. 41. b. Hrydon's cale. 
7. It is neceſſary to allege in fact, that the party wound- 
1 died of that wound, and alſo the time and place, as 
vell of the death as of the wound given, that it may appear, 
| __ that he died. 0 tesT 8 ICIS 151 88 ON. as 
5 de quidem 7 unc S 1 imſtanter obiit, 
BED, eee idem J. S. languebat, & lan- 
fuidus viait uſque talem diem anno ſupradifto, quo quidems die 
Adem . 8.4 plays mortali pred: obiit. 
Altho as well in the indictment of eie FI 
Y murder. the ſlroke is to be alleged to be mortalis | plaga, 
and given felomc?, and in both caſes interfecit, yet in caſe 
pdf murder there is ſomewhat more to be laid, or ot her- 
-wiſe it will amount but to an indictment of manſlaughter 
and * offender ſhall 4 his clergy. | 


Wo S0. 76. 
N C 


as 
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And the ſpecial words in an indĩctment of murder are, 
1. Ex malitid precogitatd. 2. Murdravit, this word ur- 
Ae, is a — art, and cannot be otherwiſe expreſt, , | 
therefore | murderavit inſtead of murdravit vitiates an in- 
dictment of murder. H. 45 Eliz.. Croke, u. en . 
caſe (0. | 
| Tho e e be in the indidment, N f 
words ex malitid ſud-precogitatd, the party mall have his 3 
Dy. 224. 6. 11 Co. Rep 37. 4. | | 
An. indict ment of treaſon for counterfeiting hs king's a 
coin ought to ſhe particularly what kind of coin, viz. 
groats or ſhillings. 27 H. 6. Engitement. 10. but altho it is 
uſual to expreſs the numbers of each kind, yet it is not of 
' abſolute 8 in che indictment. menen, | 
B. R Lens cale.. 
An indicment of * treaſon for een king's 
death ought not only. to contain the compaſſing or con- 
ſpiring to do the act, but muſt een f 
act in purſuance of it. 
As in all indictments of felony there muſt. be felonicd, 
| — of treaſon there muſt be 9 ſo it muſt be laid 
to be done vs & armis at common law, Stamf. P. C. 94. . 
But the ſtatute of 37 K. 8. cap. 8. hath TO 
not to be neceſſary. 
And therefore P. 16 Fac. B. R. Cindy a.. "Hart's 
| caſe (t), it was adjudged and affirmed in a wric of error, 
| 'that an indictment of reſcue without the words vi & armis . 
is good by reaſon. of this ſtatute, which extends to make 
| Ja indictments of felony, treaſon, or other miſde- 
meanors, notwithſtanding the omiſſion of vi & arms, as 
well as. notwithſtanding the omiſſion of gladiit, baculs of 
cultellis, but this ſtatute extends not to declarations in 
treſpaſſes. ſuits between party and party, or informa - 
tions for the king, but only to indictments. | 
VIII. Touching the concluſion of the indictment 
Upon an indictment of murder, where the ſtroke is 
ſuppoſed to be done at one day or J and the death 
. at another day or plase, the concluſion ought not to be 


(4) Cro- Blis. 326. {t] Gre. Jace 473+ vide Cro. Jac 345- 
3 N 2 we & & 


. -(where the ſtroke only was given) mode. & forms pradiir 
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tals bre. | 


5 8 — cauſe of 


. 
W then and not be- 


4 Sal 41. 3. Haydow's caſe. 
way is & fic prefatus A. ipſum B. Sc. mods 


-- But the beſt 


N @ fr ek nſec de, 4 Co." Rep, 42. 6. 
, Cale. 
„But if the coheluſon be & f profatins. B. apud C. 


mei s murdravit, it is not good, for it is repugnant. 
. 3a gg Eliz. B. R. Croke, 3. 13. Fofer and Hume. 
And if in the e wig "oa: ofion-be only & fc 
die & 1 Leer is interfecit & murdravit,” it is doubtful 
75 be good,” becauſe one time and place is alleged 
ke, another for the death, and (prediais) may 
; Kor bly H. 42 Elz. B. R. Crote, 1. 14. 2 
| . 8 
N Regularly every indictment ought to conclude contra 
IT SE) for that hs. ee 
tute of 37 H. 8. cap. 8. 
And therefore an indictment without concluding contra 


LEE] pan, Sc. is inſufficient, tho it be but for uſing a trade 


not being an apprentice, H. 23 Car. 1. B. R. for every 
| offenſe — a ſtatute ks contra 1 and opght, ſo to 
al 
ZBut an indictment need not conclude, G comra coronam 
& dgutaem jus, tho it be uſual in thany indictments. 
M. 23 1 B. R 
| An lens that concludes contra pacem; and faith 
not domins regis, is inſufficient. Ad. 23 Car. 1. adjudged. 
If A be indidted for an offenſe ſuppoſed to be com- 
mitted in the time of a former king. fo concludes con- 
tra pacem domini regis nunc, it ĩs inſufficient, for it muſt be 


e Cre #1, 96. 4 Co, 42-6. by the name of Hume and Ogle. {x} Cro. 
Eli. 29. 
ſuppoſed 


— 
. 
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ſuppoſed WANs ane ferm of that king, in whoſe 


time it was commit 


Nut f a man be jodiged in the rims of one f. canfra 


nſec i 7 — Kul Er his 8 1 fr re 7 


Jonny neither is the indictment itſelf enge 5 
he ne ee tho in Hine e ths eer 3 


N be . d to be an in the rims of 
in the time o ſucceſſor, ( 
by we gt 


24 3 Jas. J. R. Jeloertag's 

Wy the time of Q. Eþz. and the 

indictment taken in the gaze of © James and concludes - 
contra pacem nuper regine & nunc, it 

| good, and demi regis mne but {1 as well as 
2 count in 7 M. 13 Jac. 2 1. . N 
and W;, Uhins, (2) quere. 
Touching, the concluſion contre formam flatuti 
what hath been ſaid in the laſt chapter; I ſhall erp Hs 
more. 

I, an offenſe be newly enatted, or made an offenſe of 
an higher nature by act of arliament, the i indictment 
muſt conclude contra formam 1 5 as an indictment for 
buggery, tranſporting of wool, . 

- | Rape, tho before the ſtatute oX Walminfer 2, twass 
Te yet being made felony by that ſtatute, the indie, 
went ought ta conclude contra forman faut dal 7.6. 6. 

If an offenſe were high treaſon, Ee at the 
law, and a 2 act of parliament declares fy 2 as 
the ſtature of 25 E. 3 EE gs the yrs, 36h 6 

of clipping the . till repealed 
indie ment is good with a concluſion contra 3 


or without ſuch 2 concluſion. 
But at this day the indictment for clipping, * 
Ce. of coin enacted to be treaſon by the ſtatutes 


e e ee 


4 Go. Jar m7 2 5 
ME quires, 


= | 


= 


y : 
os | 
- 
D ov 
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A NC 
the ca 


HISTORIA PLACITORUM CORONZ: 


' Jarman ftatuti, gf re ate * ric 
ag offenſe 


| n felony at common law, but a ſpecial 
alt of patliamzent ouſts the offender of ſome benefit, (that 


the common law Allowed him,) when certain circum- 


ſtances are in the fact, tho the body of ſuch indictment 


. muſt expreſs thoſt circumſtances according as they are 
92 N in the ſtatute, yet the indictment muſt not 


conclude, cara formam ſtatuti. a | 

© Thus the ſtatute of 21 Far. cap. 27. concerning mur- 
dering of aſtard children requires proof by one witneſs, 
that de child was dead born, the indictment muſt ſhew, 


| $hat it was a baſtard child, o bring the offender wichin | 
+ _ - _ that ſtatute, but 564 contra formam ftatuti. 


.., Sq by che ſtarve of 8 Nr. top. 4. in cafes of pick. 


cap. 15. breaking houſes in the day- 


p n Gra | 
| ſe ealing to the value of 5. the ſtatute of 


23 H. 8. cap. 1. in caſes of petit treaſon, wilful murder 
of . malice prepenſe, robbing in or near the highway, 
18 Elz. tap..7. in caſe of burglary, the ſtatute of 4& 5; 
P. M cap. 4. in caſe of malicious commanding, &c: 
.any.perſon to commit murder, robbery, wilful burning, 


the offendets arg ouſted: of their clergy ; the body of the 


indictment mult bring them within the expreſs purview 
of the ſtarures, or otherwiſe they ſhall have the benefit 
of clergy, but it need not conclude contra formam flatuti, 
neithe f is it uſual in ſuch caſes, for they were felonies 


before, and the ſtatutes do not give them a new puniſh- 


ment, nor make them to be crimes of another nature, 

but dn in certain caſes take away clergy, g. 
But pet, if they ſhould” conclude in theſe caſes contra 

_  formam ſtatuti, it would not vinate the indictment, but 

would be only ſurpluſage; for tho the ſtatutes do not give 


* 


new penalty, yet they take away an old privilege, when 
calf falls within the circumſtances mentioned by the 

l Upon che ſtatute of 1 ac: cap. 8. ouſting perſons of 
elergy in cafe of ſtabbing, the other party not having a 
e ve. pon 


C7 
* 

1 

x 
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it is ſufficient, that the indictment brings the'fact within 
the purview of the ſtatute, tho it concludes not contro 


ture” only takes away clergy. H. 23 Car. 1. Page and 
- Yet the uſual courſe at this day is to conclude fuch-an 
indictment contra formam fatuti, and accordingly it hath 
been ruled T. 9 Jac. B. R. Croke, n. 4. Biadley 
and Barks, but it is not there queſtioned but that it may 
be good without it; ſo that in theſe caſes, where clergy 
is ſpecially ouſted by an act of parliament, the indictment 
is good with this concluſion or without it, but the beſt 
way in theſe caſes is to follow what is moſt uſual. - © 
If an offenſe be at common law, and alſo prohibited 
by ſtatutes, the indictment may conclude contre formam 


direct ſtatute againſt it by that name, yet the 

tenor of the ſeveral acts running againſt it by circumlo- 
cutions, the indiftment concluding contra formam ftatuti, 
or diverſorum ſtatutorum is good, and it is the uſual form. 
M. 31 & 32 Eliz. B. R. Croke, u. 14. Burton's caſe (>), 


H. g Car. 1. B. R. Chapman's caſe (c), but it muſt con- 


clude alſo contra „M. 6 Car. B. R. Periam's caſe (d). 
If an offenſe be at common law, and alſo prohibited 


by ſtatute, with a corporal or other penalty, yet it ſeems - 


the party may be indicted at common law, and then, 


tho it concludes not contra formam ftatiri, it ſtands as an 


indictment at common law, and can receive only the 
penalty, that the common law inflicts in that caſe. | 
Thus an indictment for a riot is good, tho it concludes 


not contra formam ftatuti, becauſe an offenſe at common 
law, tho prohibited alſo by acts of parliament under ſe- 


verer penalties. P. 56 Fac. B. R. Hernals caſe (c). 
do it ſeems, if 8 be committed. xhat is within 
the ſtatute of 5 EA. 


r limes. 
7% Cro, H. 148, E G AE TAN. * 
5 Gro, Care 344. n ene 


weapon drawn, nor ſtricken firſt; | have known it held | 


formam flatuti, becauſe it was felony before, and the ſta- 


| fatuti or ſtatutorum; thus in , tho there be no 


cap. 9. but concludes not contra = 


- 
mg 
" - 


\ 


 tra-forman flatuti/is inſufficient, and ſha 
12 Cr B. R. Oroke, n. 2. lat caſe 40, 5 


* 
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25 3 t. is e 
law, but not ta NT tongs 
of the ſt MU te. 
ud ue N 1 22 of = 


Gow Wei 
and 8 ears ii * 2 nn yl only fine. and — 
ment, or at. moſt ane in the pil ory, but without 
: murilation, | 
| + Regularly, if 2 ſtatute only makes an offenſe, or alters | 
12 — an offenſe from one crime to another, as making a bare 
miſdemeanor to become a felony, the indictment for fuch 
neu made offenſe, or new. made felony muſt conclude 
au farman Hauri, or otherwiſe it is inſufßcient. 
And on the other ſide, if an offenſe be purely at com- 
mon law, if it concludes cantra formam 
fjcient, and ſdall be quaſhod, eee 


ſtatutt, it is infuf- 


ven touching, clergy, de gu 
© And therefore an e, of bayery concl 
be q 


Theſe general obſervations I ſhall add 80. indi 


ments upon ſtatutes, and;concluding contra farmam flatuti.. 


Al cho an indiament grounded upon a ſtatute muſt con- 


5 clude cantra ſormam ſtatuti, yet it is not neceſſary to recite 


the ſtatute in the indie ment, unleſs it be a private ſta- 


tute, whereof the court cannot take notice. Ph. Com, 


79. b. Petridge's caſe. Dy. 347, 4. 363... 
Altho it need not recite , a general penal tatute, yet it 


muſt bring the fact within the expreſs prohibition of the 


ſtatute, o rwiſe the concluſion. contra formam flatuti, and 
the implication thereof will not aid the indictment, but 


it will be jnſufficient,. 9 E. 4. 26. 3. As in an indictment 
in a premunire for aiding one being a principal maintainer 
of the juriſdiction of the ſee of Roms contra-formam ftatuti, 


ee 4 72 words being n to the intent to ſet * the 
5 0 Eu (g) Cre. car. 463. 


25 abovo 5 


author ity, | 


2 =» wan =» DOÞ 
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authority, &c. which are of the qualification of the 
offenſe contained in the 4 — the indidment is inſuf- 


ficient, and not aided 15 the concluſion contra farmam ftla- 


tuti. T. 20 El. Dy, 3 363 6." ibid. 347. a. fo an indict- 
ment upon the ſtatute of 1 Zac. cap. 12. of witcheraft, 
if A. be indicted, that exercuit incantationem, lice witch- * 
craft, contra formam BPatutt, 9 a os by 


- any perſon was pined, lamed, &c. in 
ſufficient, | becauſe that is a Sc, in hiv required to 


make it felony; but if the indictment be, that exercuit, 
lic did employ moles & nefarios ſpiritus ed. intentione to 
deſtroy F. $. i this is good, tho no other event enſues, for 
the hare employment of evil ſpirits to or for any intent 
e T, 24 Car, 1. B. R. upon an indictment re. 
moved from St. Edmunds-Bury 

And thus far touching the f forms of inditments, where- 

in generally we are to take notice, 1. That none of the 
2 of fir extend to inditments, and therefore | 
a defeftive indictment is not aided by verdict. LE. 

2. That in favour of life great firiftneſſes. have been 
in all times required in points of indictments, and the 
truth is, that it is grown to be a blemiſhi and inconve- 
nience in the law, and the adminiſtration thereof; more 
offenders eſcape by mY over eaſy ear given to exceptions 
in n than by their own innocence, and many 
times groſs murders, burglaries, robberies, and other 
heinous and erying offenſes, eſcape by theſe unſeemly nice- 
ties to the reproach: of the law, to ho ſhame of the go- 
vernment, and to the encouragement of villany, and to 


the: diſhonour of God. And it wefe very fit, that by 


ſome law this over-grown curioſity and nicety, were re. 


formed, which is now become the diſeaſe of the law, and 
will 1 Hear in time en e enn OP 19 1 8 


n, (. 


(b) This advice of « our So counſel io denied the WIE PR 
would, if complied with, be of ex- of felony ; for if no exceptions were 
cellent uſe, for it would not only to be on; thr but what went to the 
= event the guilty from eſcaping, merits, there-would then be no rea- 

t would likewiſe be a guard to in- ſon to deny that aſſiſtance in caſes, 
nocence, for thereby would be re- where life is concerned, which yet 
moved the ouly preteuſe, upon which is os in every petit treſpaſs. 


CHAP. 


Cy » 


* 


„ 


HsronA PLAGITORUM con 


ce | 5 
N 4 2 * LA „ ve h 1 * 3 af # 9 p OL 10 
. : : 
A . * #, WO 4 % RY 
mY " ? 45 4 me [ n , 
* 42 2 PIE 
nnd r 
11 1 
N © 2 * *- 2 74 . * = 
8 3 H n * &1 a XXVI. 
E v2 ' \ A 8 \. 4 
A 7 s di 6, ©, 
- 4s - #:% TS l l : 
2 4 i 
5 Ha een u 1 
N 
Y kd — 1 154 y 
= o o 4 wad * 
8 E 0 \ 
- * * - J „* "I 
y * — ** 4 7 22 3.” 2 T4 7 5 
* a. £5 4 bh 4 
FRI 44a - | &.# 


TNn bay cles agth * jndiment proceſdiaf, outlanry | 
lies not at common law, nor at this day, as in an in- 
dictment of foreſtalling, 22 H. 4 11. 8. but in an indict. 
ment of treſpaſs the proceſs is mg facias, 1 _ non 
 inventus is returned capiat and eig !.. 
= Hut in all indid ments of felony or treaſom 5 
1 tapias and ex gent lies, and at the common law in cafe of 
felony or treaſon there was hut one capiat, and upon von 
mnvenius returned an exigent awarded, and 15 to Is 
| | . 22 Af. 81. mh, r | 
1 27 by the ſtatute of 25 E 3. cap. 14. "If a1 man be 
$ marcel before juſtices in their ſeſſions to * and deter- 
1 mire. and be returned non e inventus upon the capias 
* iſſued, another writ of capias ſhall iſſue returnable three 
A weeks after with a precept to feiſe his goods, and detain 
1 them till the precept returned, and if again non inventus 
4 5 de returned, then an exgient ſhall iſſue, and the goods | 
1 forfeit, and if he W himſelf upon che Pu then che 
8 ods ſaved. 
This ſtatute eren not to treaton, 5 theiefore. cer- 
| tainly in treaſon the exigent muſt We upon non inrventus 
= returned upon the firſt capias | 
4 And 2 the e Tas ſpeaks generally of felony, it 
1 ſeems that upon an indictment of murder the exigent ſnall 
iſſue after the firſt capias, as at common law, and accord- 
ingly in an appeal of oy. 8 H. 5. 6. 8. . 226. 
; |  Coroy. 184. 8 
+ But it is ſaid, that in an, indent or appeal) of rob- 
bery there ſhall be two «@pias's in the king's bench before 
the exigent ſhall iſſue. 8 H. 5. ubi ſupra. Stamf. P. C. 


Lib. 33 ep. 17. fol. 67. a, 
But 


{ 


- 
0 4 


5 ſuppoſed to be converſant, returnable before the ſaid 
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But at this day the proceſs in caſe of an indictment 'of 
i felony is only one capigs, and then an exigent. 
For this ſtatute of 25 E. 3. cap. 14. as to the ſecond 
| caſe is hardly applicable to the king's bench, nor indeed 
well to other Juſtices, that fir by commiſſion; for the 
ſecond capias is to be returned at three weeks after, which 
may be but of term, or after the ſeſſion of -_ Juſtices 
ended therefore guære the uſage. 
By the ſtatute of 8 H. 6. cap. 10. upon 4 als or in- 
diftments of treaſon, felony, or treſpaſs before juſtices 
of peace or any other having power to take ſuch indict- 
ments or appeals, or other juſtices or commiſſioners in 
any county or franchiſe againſt any perſon dwelling in 
any other- county than where heh indictment or appeal is 


taken, after the firſt capias, another capias ſhall iſue-ro 


the ſheriff of that county, wherein the party indicted is 


juitices'or commiſſioners three months after, Sc. with a 
precept to the ſheriff to make eee at two county 

courts for his appearance at the day of the return, and 

then the exigent to iſſue upon his defaulc, — 

- exigent be awarded, or outlawry . 

. to de holden for none. 

But if the party were converſant in the county 25 
he is indicted at the time of the felony or treaſon com- 
mitted, the proceſs to be, as was at common lar. 

A proviſo not to extend to the king's bench nor Cheſter... 
By the ſtatute of 10 fl. 6. 4 _ ikea 
7 directed upon inditmenis” of clony or treaſon removed 
into the king's bene h by cerſorari, or into any other courts. 
But as to indictmenis of felony or treaſon originally ta- 

ken in the king's bench, s are not within theſe ſtatutes, 

bue by the ſtatute of 6 H. ö. cap. i. there is ſpecial pro- 
viſion made, that before any exigent awarded the court 
| ſhall iſſue a capies to the ſheriff: of the county where the 
indictment is taken, and another to the ſheriff of that 
county whereof he is named in the indictment, havi 
ſix weeks time or more before the return, and after t 
writs returned the exigent to iſſue as before. 


1 2. 
n * 
4 _ * 
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+ 
for if the party were. converſant in the county where the 


felony'ori treaſon was committed, (28 inderd he. cangot 
he otherwiſc,) then he may he named of that place where 


' the fat was committed in the indictment, and then the 


proceſs is to go, as at common. law before the ſtatutes, 


- abd this is the uſusl courſe at this day, that if the felony 
be committed in A. in the county of B. che indictment 


rugs only. g J. S. aper da A. in cm B. pradict ( where 


_  - he indictment N taken.) 


And upon the. ſame reaſon it ig, if J. G. he indifted in 


the county of B. for 2 frlony there committed, and the 


ijndlictment runs thus: J. S. guper de A. in com B. alia: 


J. S. auper de D. in em S. there ſhall no proceſs go to 
the ſheriff of S. becauſe that addition is only * 


t difins, Which is neither material nor traverſable, and 


thetefore proceſs ſhall iſſue only in the county of g. where 
he is indicted, and no- epi with proclamation in the 
county of S. and the ſame law in e e 1 K. 4. 1. 4. 
If J. G. be indicted in the county in 
J S. de A. in cam* B. mer de C. in m D. The capia; 
Mall iſſue only in the county of Þ, for ther the indict- 


this manner; 


ment ſuppoſtth him actually converſani at the taking of 
the indictment; but if the indictment runs thus 7 8. 
nuper de A. in c B. wiper de C. in com D. in this \caſe 
there ſhall go a chi, not only into the county of B. 


ele he is indicted, but upon the return thereof, (if it 


be before commiſſioners,) a capias with proclamations to 
the meriff of D. and (if in the king's bench upon an in- 


dictment originally found chere.) one copies to one ſheriff, 
and another to the other ſheriff according to the ſtatutes 

r 8 10 and 5 Hen. 6. above named, hecauſe he is not 
named de. A; in on B. but i A. in con B. and 


b de C. in con? D. and not with an aids difvs, as in 
the former caſe. 30 fi. 6. Proceſs 192 (... 
If a man be indicted by the name of J. S. nuper de A. 


i cam Coftrie, the ſecond capias with proclamation ſhall 
de awarded 20 the prince or his lieutenant, 31 H. 6. 12, 


1 -*, 5 750 And Proceſs 103. 3 
5 | and 


thele Garures, little effpét bath bern obtzined, 
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| wil th like to the biſhop of Durham, or chancellor of 
© 125 was a very ſharp, yet uſcful ſtature, 2 H. 5. 
cap. I any perſon makes complaint in the chancery 
«6 052 any fclony or riot committed, and that the offender 
' « fly or withdraw himſelf co the intent to avoid execution. 
« of the common law, a bill chereof ſhall be made for 
« the king and delivered to the chancellor, who, ( f 
_ « be duly. informed, that ſuch bill containeth trut! 
4 ſhall, at his diſcretion, grant « capias to the ſheriff of the 
county where, the offcaſe is committed, returnable in 
« chancery at a certain day: and, if the perſons yield 
« themſelves to the ſheriff, they ſhall be committed or 
« bailed, as the caſe ſhall require, and it ſhall be com- 
« manded_ to inquire. of the fact, and thereupon to be 
« done as. the law _ requireth ; but if they appear not, 
then a writ of proclamation to iſſue to the ſheriff re= 
4 tutnable in the king's bench, by which it ſhall be ” 
« commanded, that he make proclamation in two coun- _ 
ties, that the parties appear in the king's bench to 
« anſwer the matters in the bill, (the ſubſtance whereof 
« js to be recited in the writ,) upon pain to be convict 
« of the offenſe; and if they come not at the day, 
do ſtand attaint, and if they come ben, the fact to be 


Provided that the ſuggeſtion of ſuch riots be teſliſed 
to the chancellor under the ſeals of two juſtices of the 
peace and the ſheriff of the county before the capias 
60 granted, the ſubſtance of the complaint to be expreſt | 
in the writ of capias, and alſo in the, writ of proclama- 
„tion.“ Like proviſion for the counties palatine. 
This is marked as an obſolete Ratute, but I know no 
att of parliament that repeals it, unleſs it be the implica- 
tion S's the ſtatute of 16 Cay, I. cap. 10. which yet ſeems 
not to extend to the repeal. of theſe ſtatutes, for the 
chancellor hath no power to hear and determine the 
offenſes, but only to grant preparatory proceſs. to bring 
them in to anſwer according to hs for they are to be 
proceeded againlt by indiftment, if they appear, - | 


Yer 
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35 Yer this ſtatute hath not (been {been that I know of) put in 
TIRE ure. 1. Becauſe" it ' ſeems "doubtful, whether it extends 
to murders or robberies, unleſs accompanied with a riot. 
2. Becauſe it is left to the diſeretion of the chancellor to 
iſſue theproceſs, 3. Becauſe ſo many things previous to 
tte 3 are required, as bill, certificates, probable 
Ws + 11 * 04 it takes u 4 delay, that 
NF: ma oon en up by the ordin of in- 
dictment and proceſs of S Ang "eſpecially, 
becauſe in fuch caſe the warrant of the chief juſtice or 
an ocher judge of the king's bench, upon adit made 
87 eo touching hs nſe and the offenders, reacheth all parts 
PEI of „ 6. Becauſe it is fo ſevere, for an innocent 
perſon may be convicted upon default of appearance, and 
- yet have had no notice; but in caſe of an outlawry, tho 
21 it be an attainder in itſelf, yet ſmall exceptions are com- 
moni allowed to the roceſs or return, and ſo by writ 
_ | of error uſually and eafily reverſible,” and the patty put 


LE to — corn noma 1 wh, A 
ut certainly it might t: uſe to bring ix and 
ba. notorious offenders, if i iſſued diſcreetly and upon 


| - t occaſions, provided the parties were firſt” Indicted 
> - 6 y the grand inqueſt, ' 
Now, for the farther dvctaring the buſineſs of proceſs 
a indictments of felony theſe points ate conſiderable. 
1. Who may iſſue proceſs of outlawry. 2. Againſt whom 
it is to be iſſued in relation to principals and acceſſaries. 
What che tenor of the exigent and outlawry.” 4. What 
7 effect or conſequence of either. 5. How avoided Cle 
- "ther by diſcontinuance, ſuper ſuper ſedeas, ot error. 
I. As to the firſt of theſe, namely, who may ifue proceſs 
— | by caps capias and exigent. © 
The court of King's bench either upon an indictment 
originally taken before them, or removed thicher by cer- 
Fiorari may iſſue proceſs of cagias and exigent into any 
county of England upon a non , invents returned by the 
. ſheriff of the county, where he is Indited, and 2 igtatum, 
chat he is in ſome other county. 
Juſtices of gaol- delivery regularly cannot iſſue a capia 
or exgent, becauſe their TO is to * * 
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FA priſonibus in ea exiſtentibus, ſo that thoſe, whom they 
have to. do with, are always intended in cuſtody already ; 


. wideſapra cap. 5s, oo oo 4 ; 
- © Juſtices of oyer and terminer may iſſue a capias or exigent, 
and ſo proceed to the outlawry of any perſon indicted be- 


fore. them, directed to the ſheriff of the ſame county, 


"where they hold their ſeſſion at common law. 


But by the ſtatute of 5 E. 3. cap. 11. they may ie 


proceſs of capias and exigent to all the counties of Exzland = 


againſt perſons indicted or outlawed of felony before them. 
- Juſtices. of peace my out proceſs of _ outhawry 
upon indictmenta taken before themſelves, or upon indict- 
ments taken before the ſheriff, and returned to the 
juſtices of peace by the ſtatute of 1 E. 4. cap. 1. but the 
power of the ſheriff to make any proceſs upon indictments 
taken before him is taken away by that ſtatute. 
The proceſs to the outlawry, viz. the capias and exigent 
muſt be in the king's name, and under the judicial ſeal 
of the king appointed to phat court that iſſues the pro- 


ceſs, and with the 7efte of the chief juſtice, or chief judge 
of that court or ſeſſios. 1 
A man is indicted by inquiſition before the coroner, 


gurt if he can by law make out proceſs of outlawry; 
videtur quad fir. 27 Afiz. 47. B. outlawry 38. 
II. Againſt whom proceſs of outlawry ſhall iſſue upon 
Altho in civil actions between party and a regularly 
a capias or exigent lies not againſt a lord of parliament of 
England, whether ſecular or eccleſiaſtical, yet in caſe of 


an indictment. 


an indictment for treaſon or felony, yea, or but for a treſ- 
paſs vi & armis, as an aſſault or riot, proceſs of outlawry 


all iſſue againſt a peer of the realm, for the ſcir is for 
the king, and the offenſe is a contempt againſt him: And 
therefore, if a reſcue. be returned againſt a peer, 1 H. g. 


or if a peer of parliament be convict of a diſſeiſin with 
force, 5 
caſe (i), or denies his deed, and if it be found againſt 


32 Elz. B. R. Croke, x. 9. Lord Stafford's 
him, A. 38 & 39 Elia. B. R. Croke, n. 26. the carl of 


{i} Gro. Bla. 170. 
9 85 Lincolu's 
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Lintohw's caſe (k), a capias pro fine and exigent ſhall iſſue, 
. For the king is to have a fine, and the fame reafon is upon 

an indictment of treſpaſs or riot, and much more in 


_ che caſe of felony. 


Im an | by writ againſt prin i il and Acces 0 
bHDecauſe r is general. and ad not Abich 


is principal and which accefſary, the proceſs. by caps 


ſhall go inſt them zll; but if the defendants make 
, the plaintiff in the appeal ought to declare 
Which is principal and which acceffary before the exigent 


fies, and then r ſhall go only againſt the 


principal, and if he diſtinguiſheth it but prays 


an — againſt all, he is concluded to c any as 


1 ni appeal by bill or an indictment, the bill or 


indictment declares which is principal and which ac- 
© | cellary, and there (indeed) the p by capias is againſt 


them all, but when ir comes to the igen, the exigent 
hall iflue only againſt the principal, and proceſs con- 
tinue by capiat mini? againſt the accefſary,” till the 
principal be outlawed, and then an exigent to iffue againſt 


. the acceſſary, becauſe then the principal is attaint by 


-outlawry ; and if the acceſſaty appears upon the capias, 
| he ſhall be Jet to bail, and have idm dier by bail till the 
proceſs be determined againſt the 3 and this was 
the common law, but farther ſettled by the ſtatute of 
NV. 1, cap. 14. 2 Co. Inft. p. 183. and Stamf. P. C. 
Lib, II. cap. 17. fol. 6g 7. 5 
f A. and B. be indicted as principals in felony, and 
C. as accefſary to them both, the exzpent againſt the ac- 
ceſſary ſhall ſtay as before, till both be attainted by out- 
'  Jawry or plea. 40 fz. 25. C H. 4. 36. ö. for it is 
ſaid, if one be acquitted, the acceſſary is diſcharged, 
becauſe indicted as acceſſary to both, and therefore ſhall 
not be put to anſwer till both be attaint. 2 Co. Int. 183. 


Pio. Com. 99 b. dubitatur ; for tho C. be acceſſary to 
| K 


have been indicted as acceſſary to one, 


e 
uſe the felonies are in law feveral but if he be in- 


« (4) n Als. 305. 


- * 
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" didted as accefſary to both, he muſt be prov'd ſo. 4 Co. 


- as >. N * 
* : * r 


( | 


© - 
* 
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* "Rep. 44; b: Vaux's (caſe, 47. b. Waite's caſe, 2 Co. Ioft. 


abi ſupra z but vide 9 Co, Rep. 119. 4. lord Sanchar's caſe 


contra per totam Curiam. | 
©. Nota, the diverſity ſeems to be between an acceſſary to 


two principals, in an appeal, there he ſhall not be convict, 


if he be only acceſſary to one; but if A and B. be in- 


dicted as principals, and C. be indicted as agceſſary to 


both, if he be found acceſſary to one, he ſhall be convict- 


ed, becauſe the king's ſuit; quere, 8 H. 5. 6. 5. 9 Co. 
Hg. 31 4 lord S:nchar's caſe („). 1 cs 
III. As to the writ of exigi facias, and the return there-. ' 


It the. d fendant renders himſelf to the ſheriff before 


the quinto exatus, and appears in court at the return 


ane 7 [in es 
capias, and after that an exigent ſhall iſſue, and a capias | 
againſt the bail. 19 E. 3. Exigent io. Raf 5 
Ik an exigi facias be delivered to the ſheriff, and there 
are but two county-courts before the rerurl, 

ſheriff returns the firſt and ſecond exaFus & now < it,” 
and that there were no more county days between the de- 
livery of the writ to him and the day of the return, there 
may iſſue a'ſpecial-exigi facias with an ale comitatu, if it 


the exigent and pleads, and is bailed to attend the tri 

and then makes default, the inqueſt ſhall.not be taken 

by default in any caſe of felony, either upon an indict- 
Dr A al, tho it may in other caſes, but a ne 


and the 


be prayed, ter the return, and before any new county day 
be pa 


Vol, II. 


„but if any county-day be pa t between the laſt 


of the former county-days and the return, no exigi facias 
- "ſhall iſſue with an allocato comitatu, but an exigi facias' d: 
novo, for the demand of the party muſt be at five county- 


courts ſucceſſively held one after another without any 


county - court intervening, 22 E. 3. 11. a. ſo if after the 
ſecond exactus the offender renders himſelf and finds main- 
priſe, and at the day of the return makes default, no 


txioi facias with an allocato comitatu ſhall iſſue, becauſe 


three . county-days intervened, but a new exigent and a 


(®) Vide fupra, Part I. 2. 6. 


capias 


* 8 N 
1 5 * 
8 


p * * 5 5 1200 0 9 — ; 
en rieten dk coronm: | 
88 CF 3 r . 19597 as 44 @, Ss 4 ; 

7 55 apainſt the bail. 22 E. 3. uli ſupra, and 32 E. 3. 

7 14 14 eg de ö 


— 


d therefore in London, where the holding of the 
hauſtings is uncertain, no , exigi faciar ſhall iſſue with an 
Auland Lifting), becauſe the court cannot take notice of 
tte ſet times of holdivg it, as they may of.the times of 
Folding the county-court. 21 E. 3. 35 b. 11 E. 3. 23.6. 
Feen 11, but vide contrarium at this day an alba 
Bling, H. 19 Jac. B. R. Archer and Dalby (1), where 
it Was apreed;-that if an exigent iſſues in London, and they 
begin in huſting de placito terra, (as they may) they ſhall 
. Proceed along at that huſtings to the outlawry, without 
ingling their .huſtings de commiunibus placitis ; but if an 
. 75 ing” nh Rep ſhall proc without omitting 


9 
* 


But, if Upon the capias or 27 1 the ſheriff returns cepi 


- 


2514 4 


Nay 
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y farther, if a party outlawed be in a houſe, and 
801 be. refuſed” 6 be opened, the conſtable, i or ay 


her perſon in purſuit of the felon, may break open 
Et, * and apprebend a perſon outlawed or HET of 


71 return of the qutlawry muſt be certain. 


It. muſt ſhew where the county-court was had; and in 


"what county, thetefore ad com tatum mem 8 tent. apud C. 


and ſays not in comllatu prædicto or in Lf S. is erroneous. . 


11. 10. 4. dubttatur. * 
The like if it be ad comilatum meum kae aud S. in 
com Soiners', and ſays not ad comitatum meum Somers”, or 
comitatum Somers, without laying ad comitatim menm 
Somerſer. P. 7 Zac. B. R. adjudged, Wiiting's caſe KY 

6H 7. 15. b. i1 H . 10. 24. 

And yet in that caſe at the deſire of the king's attorney, 
in caſe of an outlawry of felony a certiorari ilſſued to the 
 coroners. to certify the truth, and thereupon the return 
Was ga according to a like recedent in the time 
of E 4+ Car., B. R. Plum's cile (n). 
| The PA muſt return the day and year of the king 
to every eus. 


If the day and year of the King be inſerted in the 1, 2, 


3 and 5. 2xaQus,. but omitted in the th eraltus, it is er- 

.roneous, and ſhall not be ſupplied by 5 A. 

14 Jac: B. R. Chapman's caſe adjudged (o) 
Sc if it be anne regni domine regine without, ſayi 
| Hate, or demine Elizabethe without ſaying 

P. 1 Ja, C. B. Zurſord's caſe (p) and Br ng 25 . 
7 anno regni.d-mini regis Jacobi without 7 in i An- 
"M ge, for the year of England and Scotland 87 if H. 7 Fac. 

ens caſe (v), fo if there be leſs than a month es - 

| r ſecond 1 H. 13 Fac. B. R Taverne 


e 1 lo tent! apud Guiliball civitatis London without 


ws. Placitis is . erroneous, becauſe = 


n 2 R. A. 5. 


802. 54214 802. 
(n) Palm. 480. —_— 9 Bid. p. fox. * 
r * %, Au. p. 803. ph. 3. 
01. a e 


4 Did. p. f . . 
25 02 | dave 


203 
8 


* 


bee two hüſtings, one de communibus placitis, another d 
 placitis terre. 6 H. 7. 1. 6. 11 H. 7. 10. a, 5 ee 
3 So. if an exigent | againſt A. and B. and the return is 
primo exaZFi fuerunt & non comparuerunt without ſaying nec 


_ --. corum aliquis compatruit,..1t is erroneous, . H. 


|  Taverner's calc adjudged (t), & [epius alibi. 


_ 7 * 
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13 Zac. B. R. 


* 


I If there be two coroners in a county, the calling uf on 


Pp the exigent may be by one of them, and like wiſe one ne 
may give the judgment of outlawry. 14 H. 4. 34. 6. 


per Hankf, 39 H. 6, 40. 3. 


But it ſeems the return muſt be by two in miniſterial 


acts. 14 H. 4. 34 b. 39 H, 6. 40. b. 


"The name of the coroner muſt be ſubſcribed to the 


_ judgment, of outlawry at the guinte craclun. M. g Car. 
g. R. Etbrigton's cale upon an outlawry of felony, and 


| ns: Jem uſt be ſubſcribed alſo by the name o their office A. B. 


and C. Y. coronaloret, unleſs in London, where the mayor 
Is coroner, M. 13 Jac, B. R. Earle's caſe (u). P. 17 Fac. 
Crole, u. 11. Garrard's caſe (x). 25 


-4 


"The ſheriff's name and office mut alſo be ſubſcribed 


do the return of the exigent, e. g. A. B. armiger, vicecomes. 


IV. As to the effect of the exigent or outlawry in trea- | 


* 


ſon ot ſelonyx. 


1. As to the exigent the very iſſuing of the writ of ei- 
gent in caſe of treaſon or felony gives to the king or the 
lord of a franchiſe, to whom that liberty is granted, the 
forfeiture. of. all the goods of the party ſo put in exigent 


from ile tine of the zefte of the writ of exigent. 41 Aix. 13. 


And therefore, if in an appeal the exigent be well a- 


5 Wiarded, tho the writ of appeal be abated, the forfeiture 


of the goods by the &x1gent ſtands in force. 43 E. 3. 
1. . Stamp. P. C. Lib. III. cap. 22. fol. 184. 5. 
And tho the outlawry be reverſed for error in law or in 


Fact, as if the party were impriſoned. at the time of the 


vutlamry and after the exigent, whereby the outlawry is 


_ reverſed, yet the exigent being well awarded the for- 


- 


. . 


| [t) 2 R. 4 $804. l. 1. ; 72 tid j 202. * & "ry 
(*) Cro. Fat. 331. EN : 2 N 
_— ; | | { a Aue 
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ſeeitum of ide goods" ſtands. | . Forfeiture” ig. 


30 H. 6. ihid 31. g 
And therefore a ſpecial writ of error lies even upon the 

award of the exigent for the party ſo put in er gent wa 

executors to reverſe the award of the exigent; if it 


erroneouſly awarded for error in law or error in fact. 52 * 


33 34 Eliz. B. R. Manbe's caſe adjud;ed, cited in 
Fox 8 . 5 "I 111. 4. but not without reverſal 
by writ of error. As if he were in priſon,” or be- 


nf the ſea, or had a charter of pardon” before the 
| exigent awarded, and thereupon. the very award of the 
exigent (ſhall be reverſed, and the party reſtord to his 


goods, and ſo it is for matter of Jaw, as-if the exigent 
iſſued 5 7 5 the acceſſary before the principal attainted. 
Stam 

2 a aeg only of the outlawry avoids not che 
exigent if well awarded, nay altho the party renders him- 
5 after the exigent awarded, and pleads to the indi. 
ment, and is found not guilty, yet the forfeiture by the” 
exigent ſtands in force. 22 fz. 8 1. 


Therefore it is neceſſary for a party outlawed in felony 
to bring his writ of error ſpecially tam in adiudicat one = 


brevis de exigi facias, quam in promulgatione utlegarie, for 


tho the outlay be n it doth not reverſe the 
award of the exigent. 


But error in the exigent is wat to reverſe the 9 85 


and error in the appeal or indictment, upon which tho 


. exigent is awarded, is cauſe W e Agr 


ex! ent. 

ow without a judgment of erer in a writ of error 
the forfeiture by a exigent awarded ſtands, tho the in- 
dictment be-quaſhed or the appeal abated, becauſe the 
king's title being of record muſt be avoided by a record, 


and fo are the books of 41 Afiz. 13. 43 E. 3. 17. 8. o 


be reconciled, vide Foxi ys caſe, ubi ſupra. 
2. As touching the forfeiture by outlawry. Outlawry 


of treaſon or felony is a conviction ng attainder of the ; 


offenſe charged i in the Car 
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And as the award of the egen gives the forfeiture of 
the goods, ſo the qutlawry gives the forfeitute or loſa of 


the lands of che party-outlawed, ui. in coſe of optlawry 


| of treaſon his lands are forfeited: to the king, of whom- 


ſoever they ate held, and in caſe of outlawry of felony to 


2 the lord by eſcheat. of whom they = vnmagintely: 


hoden. 35 
But ir mut be remembred.. that 3 . 
outlawry by the coroners without the return thereof of 
record is no Attainder, nor gives any eſcheat. . Li. 
8.7. fo, tag. . 28 Az. 19. 
But it muſt be returned by the. ſheriff with the -writ of 
 exigi facias, and the return indorſed. 

And therefore, if there be a quinte exatins; and idem 


upon utlegatus eft per judicium coronator um, but ab return 


thereof is made, there Jies.a writ of certiorari to che coto- 
ners, 9 H. 4. 7. b. 36 F. 6. 24, b. Dy. 223, 4. or to 
che ſheriff, or coroners, - Regiſter 284. 9. 38 E. 3. 14. b. 


| wide Dy. $37: 4. to certify the outlawry into the king's 


bench, hut this is only either to ground a charter of par- 
don upon it, 9 H. 4. 7. 5. or to amerce che ſheriff, 
where he returned only a quario exaius when it was. gyin- 
to exatius,.'36 H. 6. 24. 6. but of what effect it is other- 


- wile, there ſcems verſity: of opinions: 1 think as 


We 


followeth. 

1. That it doth not diſable he party to bring an ac- 
tion, becauſe in relation to party and party it Hands as 
nothing, till returned by the ſheriff, Mich. 14 6 1 El. 
2. 317. 4. Puttenbam's caſe; 

2. That conſequently, barely upon ſuch a return of 
an outlawry upon a certiorari; — * 498 the writ of exig en: 
indorſed and returned together with the ae it ſeems 


no writ of eſcheat lies for the lord; guære. 


But if the writ of centiorari, be directed to the ſheriff 
an coroners, and the writ of exipest be extant in court, 
and they return this outlawry, poſibly this may be a ſuf- 
- facient warrant to enter it at a record, as a return upon 
the exigent, for the king's advantage, and to iſſue upon 
It, a capias "rg 38 E. 3. 14. b. to have the forfeicure 
OT . . 

288 


e, 8 Dee 
228. J. 37 H. 6. 17. 4. vide Profior's calc. 2 
HD 223. 4. N cake there cited out of i E. 4 


chat erg 
10 But unleſs the writ is ſome way returned or extant, 
It 


ink it gives the king no title to. land or moe for 


the writ of exigi facias is the warrant of the out 
that which gives the coroners their authority in ſuch a 
caſe to give judgment of San. 
And it is not like the caſe, where there was once a 
7 and return of outlawry, and. the record fince loſt, 
for that upon circumſtances a jury upon the general iſſue 
may find. a record, tho not ſhewn in evidence ; but here 
the writ was never. in truth indorſed nor returned. 

5. But if the writ of certiorari. were directed to the 
. alone, tho it may be a ground to cauſe the 


ſheriff to mend his return and make it according to the 
truth, yet the certificate of the coroners will not make a 


record to intitle the king or lo:d to any thing without 

writ of exigent extant, and the return upon it amend- 
ed by the ſheriff, for without the cxigi faczas and the re- 
tum of the outlawry upon it, 1 think there is neither 


disability, forfeiture, nor ;+ Bay and therefore P. g Fac. 


C. B. a certiorari ſhall not be ſo much as granted to the 
coroners to remove an outlawry after the N death, 
Sir Jobn Fit's caſe. 

V. Touching the avoiding- of the outlawry, it is to be 
done either by plea or by writ of identilale non inis, or 
by writ of error. 


— 


1. By plea, where the record of the outlawry i is not a- 


voided but made good againſt another perſon, as where 
the outlawry is againſt 7. S. de B. and the 


upon it is another perſon of another addition, as J. 3 4 


C. or J. S. junior, Sc. vide 19 H. 6. 58. 4.40 E. 4. 16. 4. 
20 H. 6. 19. 4. 


2. By writ, of, identitate nominis, vide F. N. B. 267. 8 


20 E. 3. Brief 683. 14 H. 4. 27. 4. 
By writ of error, for it is a judgment of record 
| as mult be-avoided by record. 


The errors aſſignable are either errors in law, whereof 


ores, or eto fact, which are many, as if the party 
heb O4 | , outlawed © 
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wed were an infant under fourteen years old in caſe 


ob felony; Dy: 104. 5. 3 H. 5. Utlaparie 11. 
| So if he . at the time of the outlawry, 
2 CNY brought to the bar and demanded, if he will | 


appear, and he refuſes it. A. b Fac, C. B. 1 li. 7. 13. 


ro the inditment, and then an -exig d tl 
_ offender being beyond the ſea is outlawed for the felony, 


4. Bur if he were within the realm at the time of the 


#xigent iſſued, and went beyond ſea upon the ſervice of the 


21 E. 4. 73: 3. 
touchi 


: ce ben the fea. H. 15 Jar. B. R. Carter's ca 
theſe differences were agree 


becauſe the exigent awarded gives him notice 
ſecution, and by fuch a means he may avoid his convic- 


the 


avoiding. of an outlawry of felony, be. 

0), 
bed by the court, whereby the 
iffering books are reconciled upon view of divers pre. 


* =- - 
-. 
7a 


1. If a man having committed à felony goes beyond 


the ſea voluntarily, or upon his o occaſions, and not 


awarded, tho after 
is awarded, ' and the 


in the king's ſervice before any exi 


2 


he may aſſign it for error. 


2. But if after the exgent awarded upon the indictment 
of felony, then he goes beyond the ſea voluntarily or 


upon his own occalions, 'and beg ſo beyond ſea is out- 
lawed, he ſhall not avoid it by ſuch being ee ſea, 
0 


the pro- 
tion by ſtaying kill all the witneſſes are dead. 
3. But yet primd facis the error in that caſe is well aſ. 


| ſigried, by alledging he was #tra mare tempore promugationis 
© wilegariz, and if he were in the realm after the exigent 
iflved, it ſhall come in by plea of the king's attorney to 


: 


king or kingdom; and then is outlawed being beyond ſea, 
this ourlawry ſhall be reverſed, and if the party alledges 
generally, that he was ultra mare tempore promulgationis ut- 
gariæ, and the king's attorney replies, that he was in 
England tempore emanationis brevis de exigi facias, it is a good 
replication for the laintiff in the writ of error to alledge, | 
that he went out after the exigent and before the outlawry 
ronounced upon the king's command or ſervice, and 
w it ſpecially, and ſo confeſs and avoid the ple. 


xt (3) K A Bok Bly 4 4s 5 WE Grp 
| N ER. And 
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HISTORIA PEACITORUM CORONE: 
And it is to be obſerved, that altho the death of the 
king doth not diſcontinue the indictment, yet the king's 
death pending the proceſs and before the outlaw if- 
continues the proceſs, and this is not aided — fies 
of 1 E. 6. cap. 7 | . 8 
Upon a vrit of error upon an outlawry in felony, tho 


record of the outlawry cum omnibus ea tanfentibus is re. 


moved into the king's bench, wherein theſe things are 
obſervable. ©» N 


— 


{<> 
= 
FY 
- 
” 


1. That the | party outlawed muſt render himſelf * F F 


_ and in cuſtody muſt come in perſon to the bar, 
2 be is in per. 
f l 52 


and when he is 
ſon to pray allowance of -the writ of error. 


2. The'writ being allowed the recordis'to be removed, © 


namely, the indictment, proceſs, ' and return, and out- 


lawry, he is then to aſſign his errors in perſon, and a day 
is given to the king's attorney to reply to him, and in the 
mean time a ſcire facias to the lords mediate and imme- 
diate is to iſſue returnable at fifteen days ad audiendum 


errores. _ | 2. ME 
3. If any lords do appear, they may plead” to the 
errors; if the ſheriff returns, there are no „c. 


then the court proceeds to examine the errors. 


4. The outlawry * e he is put to eofterthe: # 


indictment, and may plead: to it, and be tried at the 


king's beneh bar, or the record may be remitted into 
the country, if it were removed into the king's bench -. 
by certioruri, with a commard to the juſtices below to 
proceed by the ſtatute of 6 H. 8. cap. 6. de quo fupra; 
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Bars. Tit. i eee ie. a 4. ddl 
8 2 rip tern 
it. in er to underſtanding o 
5 eee 
4 bp 8 is * inary court 
1 og wo juſtice. in cauſes:ctiminal;. and-therefore may iſſue a cer- 
: I Aden 0077; unto inferior juſtiees to remoye inciAments or 
- "foxtlawk. appeals, and that is dene or ſeveral ends. 
Tce. . Sometimes 1 canf der and determine the validity 
<< ve ed quaſh or affirm Ems n ghere 1s 
ſeveral In- 


dex's of A ahe:;prifaner or offagder tried 


| 2 4 ˖ either at the har, nn king“ zuſti- 


Fr James ces of the courts of rr. 

. Ris eget rw. or late the 
- | tempt. proceedings ments given; by inferior judges, for 
Aud. it us frequent heretofore torhaue the record removed by 


4 Ducke 596. Crtiorari firſt, and then a writ of error, e 


dg, tho It is now ordutarily: done. tage tber by tot 
D hy = "Sometimes to plead the king's ardon. 
56. Sometimes to iſſue proceſs of outlawry againſt the 
_ offender in thoſe counties and places where the proceſs 
of inferior juſtices cannot reach them. 
.  - -» Tho this be uſual to remove records of indictments by 
e yet the chancellor may deliver an indictment 
temoved before him, or the juſtices of peace, or other 
- + © commiſſioners ot Ser and terminer or gaol-delivery may 
dleliver indictments taken before them manibus proprits 
without writ, and ſuch a record fo removed, and a re- 
cord made of it removes the record. 
If there be an indictment to be removed and the 
parry W it is uſual to haye an habeas corpus to 
remove 


e ee 


ftemone the 


pro ao upon the indictment, cho. it be otherwiſe. in an 


| in civil cauſes, for it is a fuperſedeas, and 
cloſeth up 5.498 1 of the inferior court in civil cauſes. 


ag WT be ſigned with the proper | 
chief juſtice, or in his abſence by one of the * 
the court, out of which it iſſues. 


Re 


charges as the juſtices of peace ſhall aſſeſa, if the party 
be convicted, otherwiſe the 
ceed to trial notwithſtanding ſuch; certidrars. 


" HISTORIA PLACITORUM CORONA. 


cord; for as the certiorari alone removes not the body, 
the habeas corpus alone removes not. the record itſelf, hut 


only the priſoner with the cauſe of his commitment, and 


therefore altho upon the bebeas and the returs 


car pus 
thereof the court can judge of the ſufficiency or inſuf- 


ficiency of the return and commitment, and bail ar diſ- 


or remand the priſoner, as the caſe appears 
eee yet they cannot on the bare return of 


or pus give any judgment, or proceed upon the 
eb 8 0 2 der, or judgment, wichout 
the cecord itſelf be removed by cerviorars, but the ſame 


ſtands in the ſame force it did, tho the return ſhould be 


judged inſufficient, and the party diſcharged: thereupen 
his impriſonment, and the court below may iſſus ne 


By the ſtature of 1 & 2 of P. & MW, cap. 13. en le- 
beas corpus or certiorari to remove a priſoner or a rec 
hand of the 


By the ſtatute 21 Jac. cap. 8. all air to remove 


indiaments before juſtices of the peace ſhall be delivered 


at the quarter · ſeſſions in open court, and the party in-- 


pounds to the proſecutor, with condition to pay him ſuch 


A certiorati may ſue. to dhe gulliers of d county pan 
tine, or to the mayor of the cia e ports to remove an in- 
dictment taken before them, and muſt not be directed to 
the chancellor of Dubam, Sc, or warden of the cingue 


| parts, for now by the ſtatute of a7 H. 8. ch. 26. all 


commiſſions of the peace, gaol- delivery, er and tem ner. 


Oc. are to be made in the king's name, and theſe juſtices | 


in criminal cauſes ate immediately ſubject to this court, 
as other juſtices of like nature elſewhere are; und if 


: 19 return a privilege W AED a e 


We 
e 


x 


Herr af peace. may 1 


and a curiorari to remove the re- 
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OR ſhall iſſue with a 


and the juſtices be 


HISTORIA PUACITORUM CORONE. 
the certiorari, it ſhall not be allowed, but an 
to produce their 
charters, by which they claim ſuch exemption. P. 43 Eliz. 
J. R. Rot: 119. —.— — — .d and M. 2 B. 
K. ( an ment omy in the cinque ports. 
= e caſe hy ee indictment of murder 
(©). 

1 certiorari ifſues bearing: reſte the Jai day of Trinity 
term to remove all indictments againſt A. and B. return- 
able #res Meat; at the quarter-ſeſſions it is delivered, 
and chen an indictment is found againſt A. B. and C. 

"Ruled 1. That cho the delivery of a certiorari ſuperſedes 
the -proceeding upon an indictment, yet it doth not 
kinder the taking 775 inditrent after the delivery of 
_ the writ. "= 91 Ws 

2. Altho the e be taken after the 70e of hs 


|  eetiarari, and before or after the delivery thereof, yet all 


ſuch indictments 8 A. and B. ought to be removed, | 
w cannot proceed upon ſuch indict- 


-ments"to trial, judgment, or execution; and if they do, 


it makes their 333 erroneous and void, and like - 


viſe ſubjects t ſtices to an attachment for the con- 
_ rempt, whether they ene at che 2 ſeſſions, or a 
ivate ſefſions 


3. That Wen a cvtiorer; 20 remove all indiekments 


aſt A. 3 all + oro wherein A. or B. 
are indicted eicher alone or together with any other per- 
Orfener's 4} aqudged. 

1 N. 3. 4. 6. 6 H. 7. 16. 4. j 
If A. 3. and C. are indicted ({i 


ſon. M. 22 Car. 1. B. R. 
(ſoppoſe n battery), ; 


cole; 1 Tho A. alone renders ſecurity for the coſts, it is 


ſafficient within the ſtatute, and the record ought to” be 


remqved into the king's bench. 3. If the indictment be 


„ 


at a private ſeſſions, this indictment ought to be delivered 
into the quarter: ſeſſions, yet the delivery of the certiorari 

at the private ſeſſions cloſeth the hands of the juſtices, 
de tho allowance of the writ and the tender the be. 


(4) nnen me cafe, 4 andall Simpfu'vcae 1 R. 4 395. 


6. 1 
1 fg Ale caſe, ibid. - 5 a) ſame points reſolved in 
1 FO ** FL — N 1 RA. 395. Pl. 112. 
3 + | curity 


_ HISTORIA PLACITORUM-/CORONE. — 2 
du watt be by. che ſtature at the quarcer-ſeſſions. ö 
| FP N B. R. adjudged. 
Nota, T. 15 Car. 1. B. R. in asus cite the 
points were reſolved. 1. That if many are indicted, and 
| one only tender, ſureries for the coſts upon the ſtature of ö 
21 Jar. it is ſufficient. | 
2. If the ſurety be ſufficient as to 100, that is a ſuffi. | 
_ cient ſurety, and ought to be allowed oy TONES: | 


e 
7 5 A fone aer i not within the fare of 21 Jae. to 
find ſureties. + - t\ 
MT” If x certiorari iſſues and ought to be allowed, the Be 
5 fun of the juſtices after is coram non judice. 
5 It was reſolved M. 4 Caf. that the removal of an 
inditment of forceable entry by the r bn wor | 
within the ſtatute of 21 Fac, 
And ſo note a difference between a writ of error wa a 
certiorari, the former is a ſupe ſedeas to the iſſuing of exe- 
cution from the time of the delivery of the writ till the 
day of the return be paſt, but then if the plaintiff 
ceeds not to the removal of the record, execution Rall | 
be granted for his delay; but a certiorart is a ſuperſedeas - 
from the time 'of the delivery thereof for ever, unleſs a 
procedendo iſſues. 21 H. 6. 28. 5. Dy. 245. 4. f ; 
If at the ſeſſions of the peace an indictment of force- , 
able entry be, and reſtitution be awarded, and after the | | 
ſeſſions and before reſtitution act uall made a certiorari"is | 
delivered to one juſtice of peace, before the ſtatute; of = 
- 21 Jac, it cloſed up their hands, and no reſtitution ſhall | 
be awarded, but rhe Tn ought to make a +. cane | 


thereu pits $56 | 
t ſeems the ſave law, fill n at this day 
upon indictments of forceable entry found at private 
ſeſſions, becauſe the juſtices make execution thereupon 
before any quarter- ſeſſions come by virtue of the ſtatute 
of 8 H. 6. cap. 9. and if the certiorari ſhould) not be =_ 
obeyed, it would be fruitleſs. - | 9 
If A. B. C. and D. be actually indicted in one indict⸗ ' J 
ment for one offenſe, and a certiorari be to remove all _ 
indictments againſt A. and B. this will be ſufficient-to 
remove the indictment againſt A. and B. and alſo it re- 
moves 


oJ * 
- 4 . 
* 
. 
x a 
- * U 
o 


moves the indidtment as to C. and D. for the juſtices 
may deliver the indictment per maus proprias.. M. 37 & 


kee 
: This i 


one bill, yet they are ſeveral in 
deffenſes, and ſo the record is in the king's bench virtually 


— * 
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88 Elæ. B. R. Weardward's caſe, contra 6 E. 4. 5. 6. 
But if the indictment be but one, but the, offenſes 


| feveral, as ff A. B. C. and O. be indidded by one bill for 


ping ſeveral diforderly houſes, a. certiorari to remove 
3 — againſt A. and B. removes not the indict- 
ment as to C. and D. for tho — all compriſed in 
ictments and ſeveral 


and truly as to A. and B. but as to C. and D. the record 


mains below. 5 


Dat if che juſlices per mans June proprias deliver the bil 
into court againſt all of them as they may, then if a re. 


veord be made of that delivery, the indictment is entirely 


removed againſt A. B. C. and D. becauſe not done upon 
abi vrit of certiorari, but per nanus ſuas proprias : But 


otherwiſe it is, where the offenſes are ſeveral. and the 
ndlictment againſt A. and B. is removed by writ, and by 


a-ceturn- indorſed upon the writ, for then that ſingle in- 


_ {diment, that concerns A, and B. is removed, and not 
ithe others, where the offenſes are ſeveral, and feverally 


charged. r N {2488 1%, [7 
But as I ſaid, if there be one indictment againſt A. B. 


L. and D. for one murder or burglary, another againſt 


perſons for a rape, a certiorari to remove all indictments 


againſt A. and B. removes all theſe ſeveral indictments 


p 


- - againſt I B. C. and D. for tho in law each of them be 
i ſteverally a felon, yet inaſmuch as they are jointly, charged 


they ſhall be all removed as to A. B. C. and D. by virtue 
of this one writ, contrary to the opinion of Markban. 


6, E. 4. 5. 4. 


- And yet-in ſome caſes variance between the certicrari 
and the record cauſeth the record not to be removed, as 
it the: certiorari he to remove the record of an inquiſition 


in curid noſtri, whereas it was in curid of the ptedeceſſor, 


the record is not removed. 3 Elz. Dy. 206. 5. 2 5 
So if it be to remove an indictment for ſtealing of two 


Horſes, and the record is but for one. 3 Aix. 3. Plow. 


* 5 . 
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could the record be remitted, but now 


„ 


iso PLACITORUM co. 
If a certiorari_ iſſues, it is a ſuperſedeas in law, and it 


makes judicial proceedings after the certiorari delivered 
erroneous, but poſſibly it makes miniſterial proceedin 


as the award of reſtitution in a forceable entry, void 
vide 6 H. 7. 16. a. per Keble, altho nn not remove: 
the record before the return. Dy. 245. 

After a certiorari * * and * Ta before the 
record removed the 1 
proceed by a procedendo or . of the certiorari 
iſſuing out of the court of king's bench. 

But if the record be ho, br and filed in court, at 
common law no procedendo could be granted, neither 


6 H. 8. 7: 6. the court of king's bench” may remand 
the recor 
| the indictment ſo remitted. 

And note the difference between a certiorari in Ws 


desk and chanc In the King's bench the very 2 ot 
mr APs and that which remains in'the _ 


court below is but a fcroll. But ufually in chancery, if 
the certiorari be returnable there, they remove but the 
tenor of the record, and therefore if the tenor of à record = 


cord itſelf is 


of an indictment, or attaĩnder, or conviction be removed 
by certiorari into the chancery, and thence ſent by mitti- 


mus into the * bench, they cannot thereu 
ceed either to jud t or execution, becauſe they — 


only the tenor of the record before them, Ay — | 


tecord itſeif, as in the former caſe. "Vide 37 H, 6. 5.5 
39 H. 6. 4. Dy. 217. 4. 2 E. 3. 21. 4 (e). 5 


ui Vide Dyer 365. . 0 age Hh 


may be enabled to 


the ſtatute of 
and command the judges below FF ve, 7 


CHAP, 


I 
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See Tn the 8 78 1 7 "I? "Bu the priſoner 
4 Backs, is to be accuſed, namely, 1e and how to 
— Com: > de brought in by by., proceſs to. his anſwer, and how to be 
Arraign- dealt with, if he make default, or ſtand out againlt the 
went and [proceſs of law. "AR | 
1 "Lam now to confider how he.is to be proceedes againl, 
Burn. Au. if he be taken, or retiders himſelf, and appears in court. 
3 _— For in caſe of an indictment of treaſon or felony no of. 
Indes io fender can appear by attorney, but in perſon, tho in 
* 5 caſes of other oy * plea pleaded, the 
Amgen: defendant may _- err 22 Mex. 
ment. 73. B. Attorney 
When the nder in treaſon or felony: comes into 
court, or is brought in by proceſs, ſometimes. of . capias, 
and ſometimes of habeas corpus directed to the gaoler of 
mother priſon, the firſt thing chat follows e, is 
his arraingment,.. 
And herein I will conſider, I, What * arraignment 
— of a priſoner or malefactor is. 2. How it is rmed, 
. - and in what manner. 3. When it is to be done. 
I. Arraignment therefore is nothing elſe but the calling 
Fg + the offender to the bar of the court to oo the x 


ter charged upon him by indictment or a 


And the word in Latin is no other than . rationen 
ponere, and in French ad reſon, or abbreviated a e for 
as the vox forenſis dijrain or derayn uſed antiently in our 
books de ceo tend ſuit & derayne imports in Latin diſrationare 
to W e or evince the ee of any ching, that is 
or 


4 a .* - 2 
4 / 


* 


ra 
0 ; we this appears to be the true ſenſe and etymology of 
the word, by the excellent record of the reverſal in par- 


- * 
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„ bo afiqmed; for Speimes's Gl. tit. Diradie 


and Silden's notes upon Forteſcue, cap. 21. p. 23. 10 ar- 
is ad rationem ponere to call to account or anſwer. - 


liament of the j ent given againſt the Mortimers, E. 2. 


the reverſal and whole record is entered verbatim Patents 
1 E. g. part 2. n. 3. where there are three errors aſſigned 


in that arbitrary judgment, and all ruled in ee N 
udd cum 


be errors, and the attainder reverſed. 1; 


& ſuper hoc coram judicibus in judicium ductus fuerit, pri- 


nd debeat poni rationi & ſuper delicto fibi impoſito reſponfiones 


nſus audiri, priùs quam procedatur ad judicium de eo; ſed 
in recordis & proceſſibus prædictis continetur, qudd predifti 


| Rogerus & 2 ge coram juſtic*. dutFi adjudicati fuerunt 


Judicio tratths 


dicati & mancipats. abſque hoc, quod ipfi fuiſſent inde arre- 


guod eft contra legem & conſuetudinem regni, &c. per quod 
ad judicium. de eis erronice proceſſum (t. 

2. Dicit etiam quod in recordis & proceſſibys i pradifiis 
continetur,” quod dominus rex recordabatur verſus ipſos Ro- 
rum & eum. qudd ipfi boſtilitèr equitaverunt cum 
umfredo de Bo 


7 mini regis contra ipſum regem & populum regni ſui diverſa. 


Vor. II. 


mala & facinora perpetrando, quare judicia predifia ſuper 


eiſdem reddita fuerunt, . cujuſmodi recorda nan oft domino regi 


facere; nift de inimicis ſuis tempore guerre, & hoc, viz. 


non tempore pacis, ſed eo tempore dominus rex non equitavit 


3. Dicit etiam quod erratum eſt in boc, quid, 


cem in Magna Charta de libertatibus Anghz continetur, 
| 2 Nullus liber homo capiatur, aut impriſonetur, aut de 
vero tenemento ſuo diſſeifietiir, vel de libertatibus vel libe- 


15 conſuetudinibus ſuis, aut utlegatur, aut exulet, aut _ 
F P | . me 


is de regno regis tempore pacis deliquerit erga dominum re- 
8 vel I per quod debeat vitam vel membrum perdere, 


ſuſdendii, & poftea perpetuæ priſone adju- 
nati, ſeu qudd ipſi ad aliqua eis impeſita reſpondere peſſint, 


hun zuper com Heref. & aliis inimitis do- 


quando idem dominus rex equitat cum vexillis explicatis, & 


cum vexillis explicatis, ner fuit tempore guerre, concollario 
domini repis & juſticiariis placearim de utroque banco ſeden- 
tibus ad juſtitiam unicuique conqueri volenti & proſquenti fa- 
ciend*, per quod ad judicium de eis, ut prædictum eft, erromc? 
roceſſum #1 | 
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modo defiruatur, nec dominus rex ſuper eum ibit, ner ſuper - 


eum millet, nift per legale judicium' paridm vel per 


legem terre, fed in-recordis & proceſſibus prædictis continetur, 
gudd predifii Rogerus & Rogerus figi — judicio tratis 


udicati & mani vr 1s abſque legali judicio parium ſuorum 
| bor voratorum, & contra legem terre. And thereupon 

t of reverſal is given in theſe words; Et quia in- 
8 recordis & procefſibus pradifiis compertum oft in eiſ-— 
2 qudd predifti Rogerus Morcimer & Rogerus Morti- 
mer ceram juſtic dutt judicio traBths'& ft 9 adjudi. 
eats furrunt, & poſtea per petus priſonæ eh eats & manci- 
pati abſque boe, quod ig ad aligua eis vel eorum alters in- 


| N ue reſpondere, & hoc tempore pacis, & abſque boc, 


eker, equitavit cum vexillis explicatis, & cancel- 


„ juſtic de utrogue banco ſedentibus, ut 


Ti 0 . Judicio parium ſuorum, quod 


Ci previie, c 


retudinem regni Angliæ & tenorem 
eratum eſt per dominum regem nunc 
& ejus concilium in — parliamento, quod omnia judicia 


eft contra” legem & con 


pee eh defectus & errores predittes & alios in recordis 


8 efibus prædictiſ compertos revecentur, Cc. 
have tranſcribed the record more at large, becauſe 


there are many uſeful pare in ty; ſome whereaf” will be 
„ uſcfut to other purpoſes.” 


But as to the buſineſs in queſtion, | theſe two things are 
obſcrveable. 1. What arraignment is, namely, it is 2d 


< 55 Fatiopem ponere, for chat which in one part of the record 


Is arrenatus, is before rendered rations ponere, to be put 


tp anſwer; and therefore Spelman, Who is ſeldom miſ- 


taken, is yet herein miſtaken, both in the nature, orthogra- 
2 and etymology of the word; which he ſaith is. ærra- 
mare or adrbamirt, for it is nothing ſo. 2. Of what im. 

ace, and how eſſential it is, that in capital offenſes 
the offendet being in court ſhould be arraigned or put to 


© anſwer; the want whereof rendered the judgment given 


- againſt the Mortimers rere and reverſed by the king 


nnd his patliament. - 


The afraignraent of a raden, therefore, conſiſts of 


theſe parts: 


4 N > " $4 . . " $5 © ae 
a Ps as - 4,43 <ww. #* %, 1 " , 'The 
Tow 4 5 R 1. 
— : 
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1. The calling the priſoner to the bar by his name, 
commanding him to hold up his hand, which tho it may 
ſeem a trifling circumſtance, yet it is of im rtance, for 
by bin = his hand conſtat de perfond indictati, and he 
wn 2 If to be of that name (a). 

ending the indictment diſtinctly to Ian in Englih, . 
thas = may underſtand his charge. - 
4 NE bim whether he be gu iy or not 
guilty; and if leads not guilty, the clerk joins iſue 

with him cul. priſt, "bd enters the priſoner's plea; then 
he demands how he will be tried, the common anſwer is, 
by God and the country, and thereupon the clerk enters po. 
fe, and.prays to God to ſend him a good deliverance; ., -—_ 

But if the priſoner hath any matter to plead either in 
abatement, or in bar of the indictment, as mi ſiomer, an- 
terfoits acquit, auterfoits convif?, a pardon, Cc. then he 

_ pleads it without immediate anſwering to the felony z, but 
in ſome caſes / trove ne ſoit, then to the felony net guilty, 
die quo'poftes.:; And thus far what the arraignment is. 

II. How to be done or performed. | 
On the part of the court, what is to be done is ſhewn 
before, but in relation to the priſoner and his coming to 

the bar. . | 
I The priſoner, tho under an indiclment of the higheſt + 
crime, muſt be brought to the bar without irons, and all 13 
manner of ſhackles. or bonds. Sam. P. C. fel. 78. a. 2 
| - Inft. 316. Co. P. C. p. 34, 35. Bratt. Lib. III. fel. 

137. 4. & alios libros ibi, 15 $ there be à danget of 

ape, and then they may be brought with irons. 

But ore, at this day they uſually come with their 
ſhackles upon their legs, for tear of an eſcape; bur ftand 


| ar the bar unbound, they, receive Jodgme at (5). 
P 2 III. When 


{al The. ceremony of bolding u whatever otcaſioh a piſoner | be. | 
the ha! d is not requſrech in the c brorght into court, he ought not to 4 
of a nor is it of abſolute deen ſtand there iu vincAlis till after his 


r „„ — * 


in the caſe of a common perſon, 


ing ſufficient that it apptars to 


the court ho is the perſon indiQ- 
ed. See lord Delame 
Tri Vol IV. b. 2c f. W 


caſe, State Tr. Vol. IV. p. 


% By this it appears 5 bare 


A upon 


8s Caſe, $S Hobart X 


convigion, when he comes to re- 
ceive judgment, not even at — 


time of his arraignment (far 


the _ our atithor is reps * — 
yet in r 1 Misb. 

9 Go. . B. "op 

taken between the time of arfaign- 

* the time of trial; a 


38 aa was 
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III. When the party is to be arraigned. 

In caſe of ops 2 the common law, the 8 did 
mul for bear to arraign the priſoner upon an indictment 
till the year and day were paſt, whether an appeal were de- 
te or not per omnes juſtic* Angliæ, 22 E. 4. Coron. 

eſs the evidence were Yer clear to convict him, 
2 no appeal depending: or oo an appeal were de- 
pending, if the appellant were an infant, 21 E. 3. 23. 5. 
Stamf. P. C. fol. 107. a. becauſe of the delay. 

But now by the ſtatute of 3 H. 7. cap. 1. the indices 
hall proceed to try him upon an indiftment of murder 
(or manſlaughter) tho within the year, and if acquitted, 
yet he ſhall not be diſcharged, but at the diſcretion of 
© the juſtices ſhall be e agha in cuſtody, or s bail, 


till = year and NI t 72 
So that by this ſtatute 4 acquit of prinip or 
* or auterfoits attaint of the principal upon an 


indictment is no bar to an appeal, but — acguit 
upon an 8 remains a bar to an indictment for the 
ſame offen 
But auterfoits comrif upon an Wet and having: 
had his clergy, is a good bar to an appeal notwithſtand- + 
ing this ſtatute, de quo infra; and yet in favour of an ap- 
I, if a man be indicted of murder, and pleads to 
It, and be convict, if the wife enters an na for the 
ſame death againſt the 3 riſoner, as long as that appeal is 
depending, jud all be reſpited; but if ho wife 
be nonſuit in e chen Judgn 72 2 be given 
upon the conviction. Vide M. 12 D. * 
3M 296, 4. Stanley's caſe. 
But as to other indictments, as of 4 5 Sc. the 
fame remain at common law, as.before this ſtatute, yet it 
is the conſtant courſe, unleſs an 745 be depending, to 
arraign the priſoner upon an indictment within the year; 
for now by the ſtatute of 21 H. 8. cap. 11. the party rob- 
bed hath as effectual reſtitution of his goods upon his 
ptoſecution of an indiftment, as upon an appeal; « = ſo 


5 in appeal of robbery | is 2 brought. | 


necor ingly + prifoer il thilt ale arraignment. see pot Fav. 
wg EEE #: 2395 231. 5 N 


A 


+ » HISTORIA PLACITORUM CORONEA.' 221 ⁴ä 
Nay, tho an appeal of robbery be brought by writ, | 
the Naher will not ſtay the arraignment of the priſoner 

upon che indictment, unleſs it be by bill, or that the 
bi in an appeal by writ hath declared upon the 
writ, becauſe the writ is general, and it cannot appear 
what the goods are till declaration; but in an appeal of . 
death by writ the prin killed is certain, 31 H. 6. 11. 4. 
Stamf. P. C, Lib. II. cap. 36. fol. 1. ... 

If a man be indicted and appealed before the ſame juſ,- 
tices for the ſame murder or other felony, the party ſhall 
be arraigned upon the appeal firſt, and not upon the in- 
dictment, in favour of the appellant, as I have ſaid; but if 
the appellant be nonſuit upon his appeal, the priſoner 
ſhall be arraigned upon the appeal (c), and proceſs ſhall 
ceaſe upon the indictment. 4 E. 4. 10. 4. And it ſhallbe en. 
tered ceſſet . upon the indictment, 4 E. 4. 10. 4. And 
if the priſoner pleads, and be acquitted, or pleads the king's 
pardon, and it be allowed, regularly the acquittal or par- 
don, and the allowance thereof ſnall be entered San the | 

appeal, tho it be ſafe to enter it likewiſe upon the indict- 
ment; and therefbre if in that cafe, thro the miſtake of 

the clerk, there be no entry of ceſſet proceſſus upon the in- 
dictment, and the indictment lying thus open, there be 
proceſs of outlawry made upon the indictment, and the 
party be outlawed, he hath no remedy but to bring a 
writ of error upon the 'outlawry, and he may aſſign for 
error his acquittal upon the appeal, and aver it to be the 
ſame felony, and upon confeſſion of the king's attorney, 
it hall be reverſt. 4 E. . 10. 8. 5 1 
If there be an inqui ſition before the coroner af mur- F 
der, and returned, -and likewiſe an indictment for the 
ſame offenſe by the grand inqueſt, it is uſual to arraign 
the priſoner upon the, indictment, but he may be arraign- 
ed upon both at the ſame time; bur if arraigned upon 
the indictment only, there ought to be an entry of ceſſet 
proceſſus upon the coroner's inqueſt as to the priſoner, 
who may otherwiſe be outlawed upon it. 

If a priſoner be found guilty of murder by the coro- - 

aer's inqueſt, and a bill of indictment of murder be 


(e] At the ſuit of the king, 
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againſt him at the ſeſſions of gol · deliyery for the ſame 


murder, it is uſual to arraign him upon the coroner's in- 


queſt, and not upon the indictment, and if he be acquit 
upon that, then to arraign him upon the bill, «ad put 
him to his plea of auterfoits acquit. 

But to avoid the trouble of a bout E arraignment and. 
Plea, I have obſerved this courſ. | 

1. If one indictment be of manſlaughter, and the other 
of murder, then to arraign him of that offents,” 8 is 
higheſt, and ſpare the otler. 

2. If both of murder, hut one is inſufficient; 10 or 
the moſt part coroners inqueſts are, then to arraign him 
upon the good indictment, and quaſh the other: 
3. If both preſentment and .indidtment be of the ſame 


g E and both (for inſtance) of murder, and both 


and both returned into Aro the ar 8 1 
arrd! the priſoner upon as 
be put eee the {pans — to be . vga Sort 
— of the plea of auterfoits acquit or attaint, and to 
indorſe his acquittal or attainder upon both preſentments, 
always directing the jury to acquit him Upon both, Har- 5 
quitted upon one; and e converſo. 
No concerning the arraignment of the acceſſary; 3 
gularly the acceſſary ſhall not be arraigned, nor put — 
anſwer till the principal. he attaint by outlawry or con- 
feſſion, or be convict, and attaint alſo by judgment upon 
verclict; for it is an offenſe dependant upon the principal; 
and altho the principal be convict, yet if be have his 
clergy, the acceſſary is diſcharged . and ſhall not 
be arraigned. 2 Co. Iuſt. 183. ſuper ſtat Ii em 1. cap. 14. 
Baut yet the principal and acceſſary being indicted by 
one or ſeveral indictments, and both appearing, may be 
arraigned together at the ſame time (d), and both — ; 
ing not guilty, the Hans) jury ſhall be charged with both, 
and directed to inquire of both, viz. firſt of the prin-, 
cipal, and if they find him gviley, then to enquire of the 


{4d} They, may be, but ASS 5 465: and Sir Joby 'Hawle's re- 


9 Ts 22 as was laid dawn for law by marks PET) State Tr. Fes. IV. 7. 


J. Pemberton in the trial ot Count 199. 
Serif. Sce State Tr. Pet. WI, > . 


| acceſſuy | 
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1 Co. Rep. 119. 4. lord;Sexchar's caſe. abt 
III. 18 4 ſuper fat eim 1. cap. 14. 
- Bur if and B. be indifted for murder, A as giving | 
the ſtroke, and B. as being preſent, SU. and abetting, 
if A. flies,” and I is apprehended, B. may be arraigned 
and tried before A. be attainted by outlawry, tho he he 
principal but in. the ſecond degree, for they are both 
; nb and ſo it was done. in the caſe of Thady, H. 
23 C 26 Car. 2. cho in point of diſcretion it 1s good way 
them both together. 


1f- 4 be.indited. of high treaſon, and B. be indifted 


for receiving or Comporping him, or procuring, or-abet;- 
ing (but not preſent), here it is true they are all prin- 
cipals; but in as much as B. in caſe of a felony would have 
been but acceſſary, and it is poſſible that A. may be ac- 
auitted of the fact, it ſeems to me, that B. ſhall not be 
t to anſwer of the recei t or procurement till A. be out- 


laweg, or at leaſt j jointly. with A. (e], and. in this caſe 


the Gnegury may be charged with both, and their charge 


hall be, firſt to inquire whether 4. were guilty, and if 
not, then to acquit both A. and B. and if A. be found 

guilty, then that they inquire of B. And in Somervill's 

caſe, 26 Eliz. 0 fl, 1 ore, the inquiry Was 
flirt of the principal offepder, and then of the receiver or 
procurer to avoi that inconvenience and awerouſt, thar 
might happen in caſp B. were firſt convict of the pro- 
curement and receipt, and yet N A: might be ak 
ted of the principal AA. 

If the principal doth not plead nat 2uilty, but ſome 
other plea, as in abatement, or in bar, the acceſſary ſhall 
not be 4 to > gg till che plea of the principal be de- 
_ termined: 5 15 but if the e pleads not 

ry, 


80 Tg 85 — if preſent, ſhall be put to plead © 
preſently, and they may be tried by the ſame inqueſt, 


, — Dach, 

He — time, if the principal made default, and ap- 
peared not, the aceeſſary was not put to anſwer. 44 E. 3. 
77 . Coron. 216. NH later tunes the accefſary, if ” 


le) Yet in lady Lift's caſe, State coptrary- Tide fre, Part I. 5. ad. t 
Tr. Pol. IV. p. rox. it was without in notis. | 
ty foundation in joy profited quite 22 W 8 


ePPears, 


* 


= 


* 


1 a, Stamf. P. C. Lib. I. cap. 49. 
But che acceſſary may pray proceſs againſt the Prin- 


* . . l * * "Sx 
© 
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arraigned and put to-plead, but pro- 

3 i Dag and trial ceaſeth till the principal 

ed br od be rune by outlawry. e 4 2.4. 8 4: 
46. 4. 


83 cipal; & renuntiart ou pro ſe introduto, and his conſent 


makes it not error, 8 M. 5. 6. 5. Coron. 463; and there- 


fore, if the acceſſary be acquitted before the principal 


85 tried, it is agreed, e e and by the 
, it 


ſame reaſon, if he were conv! 


pet no judgment ſhall be given againſt him upon that 
| Tonvietion till the principal 13 


is a good conviction, 


And upon this reaſon it is, that if A. he arreſted or in 


prifon for felony, and B. reſcues him, or the 2 ſuf- . 
1 


rs him voluntarily to eſcape, tho this be à diſtinct felo. 


ny in B. the reſcuer, and in the gaoler that voluntari ſuf- | 
fers him to eſcape, for which they may be preſently in- 


| Lr yet they ſhall not be arraigned or put to anſwer 
ul 


A. be convicted and attainted by judgment, or out- 


lawed. 8 a. 1 E. 3. 16. 5. 2 Co. Int: 592. ſuper 
at de frangentibus priſonam; for if A. de gde 
4 — lictment, 


e reſcyer or groler ſhall - VE diſ- 
But . 4. be indicted of thefelony;or or not indicted, ad 


3 be lawfully impriſoned, and breaks the priſon, he may be 
- indicted and arraigned for his felony in breaking the pri- 


- ſon,' before his conviction of the felony for which he was 
committed 2 Co. Inſt. ubi ſupra. 


And yet; if after that indictment A. be ene of | 


but it is ſaid by Scot, that if he had rendered 
till * Fl and then made ** W an exi- 


the principal felony, and acquitted, he may plead that 


acquittal of the Pad, felony in bar to the indictment 
Si the breach 


+ priſon ; vide rationem ſupra, Part I. cap. 
27 11. 
| a capitis be awarded againſt a felon, and he renders 


| himſelf and Pleads not guilty, and is let to bail, and 
then makes 


efault, a capias ad audiendam juratam ſhall 
iſſue; and if brought in, he ſhall be tried 5 —— his plea, 


imſelf upon 
the exigent, and pleaded not guilty, and been let to bail 


gent 
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gout al and the felon is brought in upon the eri 
gent | he ſhall plead de novo, —— y - 
ed de nove. for of the exigent e the e 3 
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FH EN: the 
what he ſaith to the indictment, either he con- P MA 


fellerh-the indictment, or Pleads to * or ſtands mute, Pleading, 
you will not anſwer. | 
The confeſſion is either ample, or relive in order 0 | 
the attainment of ſome other advantage. | 
That which I call a ſimple confeſſion is, ne d 
fendant upon hearing of his indictment without any other 
reſpect confeſſeth It, chis is a conviction; but it is uſual 
| for the court, eſpecially if it be out of clergy, to adviſe 
the party to plead and put himſelf upon his trial, and 
not 1 confeſſion, but to admit him to | 
| 2 2 
d er t umzu iciat. confeſſion; tho it be in | 
court, as where the priſoner freely tells the fact, and . 
mands the opinion of the court, Whether it de felony, 
tho upon the fact thus ſhewn it appears to be felony, the 
court will not record his confeſſion, but admit him to 


lead to the felony not 22 P. 
Lib II. 8 51. fol a * 


— —n — a 
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A con- 


a6 s TOR 'PEACITORUM CORON N 
Indes to M cenfemdn in order to ſome other advantage, is ei. 
5 ther here che priſoner confeſſeth the felony in order to 


Approver. Ris elergy, de ue nr, rap. 44. or where he confeſſeth 
nun, ur the offenſe, and l others thereof, thereby to be. 


4 Blac kf, come an rover, and thereu to ein his — 
Com. ch. if he convict them, and this in the whole 


| 238. P. 329. "RI approvers and approvement, which I Ty — 


in the order that Mr. Stamford hath gone before me. 
x. Of what offenſes a man may be an approver. 2. In 
a 00 ſuits. 3. At what time. 4. Before whom. 5. In what 
manner. 6. How ke Hall be ordeted before and after his 
appeal. 7. What proceſs ſhall iſſue againſt the p ap- 
pealed. ee erer. ſhall have, and how tried. g. 
oF What judgment hall de Siven 
: for or againſt the appel r.or appellee,” -, . 
- Befbre'T come to theſe particulars, ve ate to know, 
555 that ie! is purely in the diſcretion of the coutt to admit the 
an Jad to appeal or not, or to give him any reſpite 
om judgment or execution upon his confeſſion and ap- 
pj̃;tovement; for otherwiſe it would be in the power of any 
pearty arraigned for. felony by becoming an approver to 
delay 1 (it may be) his appeal is but 
fſleignec, for eee or teſpite of judg- 
ment is but a matter of grace and diſcretion. 21 H. 6. 
34. 5, Goran: 66 & 657. fer ae Jolie auriaſſs dana. 0 
Co. P. C. cap. 56. p. 129. 
And cherefoxe this courſe of eas of approvers-hath 
been long diſuſed, and the truth is, that more miſchief 
; [hath come to good men by theſe kind of approvements 
by falſe; accuſations of deſperate villains, than benefit to 
he public by the diſcovery and convigting of real of. 
ers, gaolers for their own profits often conſtraining 
priſoners to appeal honeſt men, and therefore ramon 
made againſt it by 1 E. 3. cd. . 
And upon this reaſon 4 is, that as of later times thead- 
ene fo ſueh appeals bath been wholly difuſed, ſo in 
_times Pont — were ere great ſtrictneſs was held 
upon ſuch ap as Wi De en 2 euamination 
ot che 8 Na 
1 05 „ 
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HISTORIA PLACITORUM CORON &. 
I. Therefore gobching rhe ee wheipos an vp- | 


prone nts 


2 ene if eee 
2 — be at common law, ne 


"hen a priſoner is admiued to be an rover, 8 
ſworn in court to approve, or rather to diſcover all fe- 
lonies and treaſons that he knows, and a certain time 

prefixt {as three or four days), to make his appeal, and 


+ coroner aſigned ro him te recrive ſuch his Nee 5 


diſcovery:. 12 E. 4. 10. 5. 


And yet the appeal is not good as an appeal, or as " 6 
vement to compel the parties appealed to: anſwer, 


but only as to ſuch felonies Wo — ge that were com- 
mitted by the appellee toget the r, and 
whereof the at? ſands indicted in 8 as to 
other treaſons or felonies, [than] whereof the appellor - 
ſo ſtands indicted, it is no legal appeal or XL mee 
to put the appellee to anſwer FR 
And therefore if A. indicted for robbing of B. ind 
he appeals C. that he robbed A. himſelf, this is a void 
appeal, and the appellor ſhall be executed, and the ap- 
pellee ſhall not be put to anſwer to it. 25 E. 3. 39. (a). 
So if he appeals C. as acceſſary to the robbery af B. 
either before or after, C. ſhall not be put to anſwer, for 
it is not the ſame felony charged upon. 4. bur only an AC- 
ceſſary to it. 10 E. 4. 14. 4. 
So if A be ;ndicied of telony, and he appeals B: of 
treaſoh, B. ſhall not be put to anſwer that appeal; but 
B. being ſo accuſed, it may be a ground for the juſtices in 
point of diſcretion ta make B. find ſureties for his ap- 
rance at the next ſeſſibns, or in the king's bench, and 
in the mean time to be of good behaviour towards the 
king and his people, as was done when a perſom chat had 
abjured for felomy, made ſuch an appeal of treaſon. . 
19 E. 2. Coron. W 21 E. 3 18. 4. Coron, 


4; In what ſuits. | 
(+) x ku ofthe year dan e 
i +» + + - Approve: 


% 


| 
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- 
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HISTORTA 'PLACTITORUM coxoN . 
Approvement lies not in an a peal of felony, for the 
delay that may come thereby to the plaintiff. M. 1 E. z. 
 Coron:a13; 2 R. 3. 22. 6. And therefore if a party be 
indicted of felony, and the priſoner becomes an approver, 
it an appeal for the ſame felony be ſued afterwards, all 
ings 0,9} the eee ee 1 80 Tay. 8 H. 5, 


442. 
Ks But if A. be idickedh of felony, and he . 2 5 


pProver, and als B. as a companion with him in t 
| = 8 in, it ſeems he may not be. 
come an approver, . and appeal C. of the ſame felony, 15 
E. 3. Corn. 113. Stamf. P. C. Lib. II. cap. 58. fol. 14). 
6. ane H. 4 55 b. B. Coron. 3+ ſeemg: to be con 


crary. 
* It a ang be arreſted. and impriſoned. + Yay ſuſpicion of 
felony, he cannot become an approver, becauſe he is not 


- - indicted, Sram. P. C. Lib, II. rap. 55. Co. P. C. cap. 56. 


p. 129. againſt he e er 10 15 6, 5 
Coron. 231. | 
i HE At what time a man ſhall become an edt... 
After a perſon is abjured for felony, 19 E. 2. Coron, 
f 9875 19 E. 3. Mid. 443. or be outlawed, 21 E. 3, 1). 6. 
Caron. 452. or otherwile attaint, and hath his clergy, 17 
E. 3. Caron. 445. he ſhall not be admitted to be an ap- 
prover; nor one convict by verdiet. I 9 H. 6. 47: 56. Co. 


run. 8. 

. be indife of felony; ad pleats not Tilly, and 
puts himſelf upon the country, a e jury is charged 
| ay him, ans, hn the er u fully has, and 5 
jury gone from the bar, he may be admitted to be an ap- 
prover. 12 E, 4. 10, b. 11 M. 5. f. b. per omnes jufic : 
vide contra 2 H. 3. g. 4. (b), 9 H. 5. Coron. 440. 
But if the whole evidence be heard, wg he ſhall not 

be e e to be an approver. 2 E. 3. 18. 4. Coron, 
7 7. 3. ſo that it ſrems much in the diſcretion 
Ae admit him to be an approver at any time 


5 in this caſe the whole eri⸗ way contradicts what is before faid; 
fence had been given, and the jury but there was another exception be- 
bone from the bar, which was one ſides, on which the court laid the 


reaſon aſſigned bytbe court, whythey. . greateſt ſtreſs, 3 they only 


could not admit the priſoners to be- fo yed a coroner, but did not ac+ 
come en ; lo that this "eo no owledge the oP bef 
crore 


BISTORIA/PLACITORUM ON . 2 


| before verdict given, tho after N a 14 
Eto hin BRO fl. 2 8 ee 
which is of greater weight than e books. 

IV. Before whom a man may become an approver. 

It may be before the Juſtices of the king's, bench; or 
juſtices of gaol delivery, or juſtices in-eyre, for w_ 
1 a coroner to the priſoner to receive his appe | 

; "Fat t it cannot be in Fferior 9 as thoſe that {Sava 

ele and ſake, and Wen, aha #ifengtbeft. Brat, 

Lib. III. cap. 3 2 

But in caſe of a royal 8 as 2 county palatne 

or the royal franchiſe © of Ely, where the biſhop hath 

tices and coroners of his own making, there'a felon may 

become an approver. 29 E. 3+. . Coron. 462. in the 

caſe of Eh. 8 
| Neither can a man becdme an approver before juſtices - 

of peace, nor oyer and - /erminer, for they cannot aſſign a 


coroner. 9 H. 4. 1. Coron. 457. 4 Co. Inſt. 165. 36g: Co. 


P, 5 I 

. TOI REY and of the allowance of it. | 

| Before any man ſhall be admitted to be an approver, 
he muſt confeſs the indictment in open court, and pray a 

ceotroner to be aſſigned. him, and regularly this is to be 

done upon his arraignment before plea pleaded, tho, as 

| hath been ſaid, his confeſſion hath been times admit- 


- 


| ted after not guilty pleaded. 11 H. 7. 5. J. 12 E. £10 


2 x i wh if he hath pleaded before not guilty, and 
ys a coroner 9 confeſſing the felony, the 
owe 6 be taken, and if found guilty he ſhall: be 
executed. 2 H. 7, 3. 4. adjudged; and if he hath not 
pou to the country, but prays, a coroner, and will 
ſay no more, he ſhall have 10 fort & dure, tho the 
book of 1 H. 5, Coron. 441; be that he ſhall be hanged. 
Upon confeſſing the felony, and praying a coroner. ye. 
be " ned, the court doth theſe things, | 
hey aſſign him a coroner to take his appeal. "Hy 
They prefix him a time to make his appeal, ſometimes 
three, ſometimes four days. 8 H. 5. Coron. 439. 12 E. 4. 
10. 26 Aſiz, 19. 3. He ſhall be removed out of ſtrait 
cuſtody, 'and make his appeal before the coroner, that 


he ”* not have, "y juſt pretence to fay i it vas WM dureſs 
| or 
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HIS FORITA nee e CORONA. 
ot conſtraint, 12 E. 3. Coron. 169. and therefore, if upon 
 thecoming back of 1 to the court, he waves 
his appeal, as being mude by dureſs and againft his will, 
the coroner” ſhall be examined touching it upon oath; 
Andi if he affirms it was made de bon Erbe, the ons ſhall 
II Ball be het, re 8 3. 
Coron. 255. 12 E. 3% Cern. 169. 4. The coroner muſt 

+ His into form, and when the priſoner 


back into the court, he myſt. repeat his appeal, 


OED ond ſhall not be helped by the court or any By-ſtander, 


26 HA. 19. and if he miſs in repeating his appeal in 
any matter of - moment,” as the colour of the horſe, 
Ec; he ſhall de hanged; for if he miſtakes in ſuch 
_ circumſtances, which: muſt needs come from his own 
memory and information, it. is a gn it is feigned. g. 
If he makes not his appeal before the coroner in the time 
| | he hl] be hinged and if he makes it, and dif. 
does it Oben he comes into the court, he ſhall, * 
the examination of the coroner upon oath, be hanged. 
If be appeals one, who by his own confeſſion — wo he 
kingdom, he ſhall be hanged. 2 E. 3. Coron. 153. for 
_Hecaanor be artaint at his ſuit. 7. After his appeal made 
| he Mall have an allowance of 1 d. per diem by the book | 
of 12 E. 4. 10. 5. 26 Afiz. 19. 8 E. 5. Coron. 439. three 
half - pence per dien hor 1 and by Forteſcue, 21 H. 
* nothing 8t fil, FOE IE e 


NI. Tooching p incels upon Appel by an erer 
It is to be Ah that altho a coroner cannot receive 
an original appeal but of ſuch felonies as are committed 


0 in that county whereof he is coroner, yet if à felon be- 


. - © _otnes an approver, the coroner may take an appeal of. 


any felony, tho committed in a foreign county. WY 5. 
Coron. 437. 
Altho it ſeems that book is not law, for hecan f 
only in the county where he is indicted, and he cannot be 
1 in one county of a felony committed in another 
—_ therefore quære iibrum ; it ſeems it muſt be in- 
where A. is fackcted in the county of B. and taken 
in the county of C. and there the coroner receives bis 


9 * * wines * he may ey 


* * 


een cron O age 
cial alignment virtute aſicii, as he may take an 

2 of a priſoner in a foreign county. x1 
on. 


But the coroner in that caſe cannot make proceſs again 
the appellee in a foreign county, 29 E. 3. 42. 4. (Cn 
462, but he may in the ſame. county, Sum. P. C. 146. 


2178 * i 
ve £538 4.' 
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“ And therefore the biſhop of £þ kaving the royal fran- 

chiſe of Eh, and. juſtices and coroners of his own, and 

alſo having franchiſe, of retorna brevium in divers hun- 
dreds in the county of Suffolt, and likewiſe a gaol there, 

a felon indicted and in priſon at Ely became an approver 

before the coroner of the franchiſe of Eh, and appealed 

one in the biſhop's gaol in his hundred in the of 
Suffolk; the coroner! of EA cannot make proceſs to the 
_ bilhop's bailiff of his liberty in the county of Suffolk to 
bdring the appellee to EH, which is in another county, viz. 

dub adjudged 29 E. 3. 42. 4. Caron. 46. 

At common law it ſeems, if an approver appeals par- 
ties that are demurrant in a foreign county, there could 
be no proceſs made but in the king's bench, by remov- 
ing the record thither by the juſtices of gaol-delivery, Be- 

fore whom the party became an approrert. 

But this is remedied. by the ſtatute of 28 E. 1. de appei- 
luis, whereby power is given to juſtices of gaol · delivery 

to iſſue proceſs to the ſheriffs of foreign counties to take 
the appellees, and bring them before the juſtices in that 

county where the appellor is indict e. 

If the appellor alledge the place whereof the appellees 
are (as he muſt), and - thereupon. : proceſs iſſues to the 
ſheriff of that county, and he returns there are no ſuch «=> a 
perſons in his bailiwick, 25 E. g. 42. l. or non ſunt i-. 
venti, 21 H 6, 34. 5. er ſhall have. judgment {| 
and be executed, and he ſhall not be received to ſay they __ 
are in another county, and prey proceſs thither. 22 E. 2. * | 

Coron. 460. for if he be once found falſe in what he 
faith, he ſhall not be credited in any thing, but his ap- 228 
peal ſhall be preſumed untrue: vide 21 H. 6. 34. „ * [4 
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'RISTORIA PLACITORUM cotonm.- 


dlies before his appeal determined, or 


1 for the felony; 21 E. 3. 18. 4. 21 E. 3. 17. 


| r 


. en. 452. or hath the advantage of his clergy, 3 E. 


. or dilavows his * and will OW 25 
3 21 H. 6. 34-6. b. yet 


mall be continued ee — — at the kings ry 
— ib, "hall be arraigned, for 


the appeal was well commenced, and it ſtands as an in- 
dictment, by reaſon of the great preſumption that a man 


that confeſieth himſelf guilty, would not cha another 


"os falſely to be companion with him in-the ſame felony. 


But if the appeal} were never well commenced, as if 
the uppellor were convicted by verdict or outlawty, 4: 


 quibas infra, or if the king e ee 


eee e ere 3.16. 4. 
Kamy. P. C. fol." 149. 6. the appellee ſha be diſch arged 


without arraignment at the king's ſuit, or further — 


upon the appeal; fur now the approver having his par- 
don is ſure to eſcape, and ore ſhall not be truſted in 


; — roſecution jor another for the ſame felony. But 


matters farther under the next head. 
*. the appellee be returned non inventus, the appellor, 


5 as hath: been ſaid, may be executed,” but proceſs of out- 
__ lawry hall idue againſt the appellee, as it ſeems not ow 


4 one - and exigent, bur by capias, alias, Fits, and 


. l. Touching 5 proceedings upon the appeal fr p. ; 
| pearance'of the ap 


He that is appealed hal not be. let to bail but in three 


_ caſes: 1. If the approver be dead. 2. If the perſon ap- 
pealed be of good fame. 3. If the appellor waves bis 


| appeal. en 9 15. (eh. Stanf. P. c. Lo. 1L 


42. 5. 


nb 18. Fol. 


And 4 if A. be ſevcrally. ; led b 


. provers, B. and C. indicted ſeverally o 22 Lois 
and A. join battle, and van he. B. yet he ſhall not be 


ex 0: bal ill the appeal C * 1 803 $o 
fo) 1, nt. 


© Womans 


neren r 1 * 


Wpen ie pgelice comes i he may 
to, the-inſy — 1 


on but at. large. 


within age, or above ſeventy „ | 
| . the appellee Joſes his trial by hattle. 

a cap. 3584 fo 147. b. or chat he is a clerk con- 
| le ea e . ng 16: 


FER 1 5 To 5 
421. K. 3.19. t approver | 
doned rbat felony, upon which he makes 15 ED 
pellee ſhall not be put to anſwet neither at the party 
8 47 E. er e | 
appellee no exceptions to the ap or w 
| the Gable of the appellor, but pleads to the felony; = 
| 197 — pus Ainnſelfs upon trial either by. battle, or by. 
country. 

Touching the form of the ** bartle, I hall * 4 Vacd. 
no. long narrative at this time, becauſe it is an unuſual © — 2 
. — 4 and beſides, it will come more apt'y in Job ch. 
another place. A 
lf . is joined they come to the combar, and 1. Inexts + 
the appellee. be vanquiſhed, it is an attainder of the ap- F. F.C. Tit 

and the — ſhall have the benefit of the Le 
ing's grace and a pardon tanquam ex merito juſtiti .. 

ings if the approver appeals ſeveral perſons, and 1 they 
ſeverally join battle, rhe appellor ſhall not have his _ 
pare till he yanguiſhes them all ſucceſſively, for if he 
de vanquiſhed, by the laſt, or diſavow his r 
the lalty he ſhall be executed. 41 E. Wen 21 H. 
6. 3+; b. Coron. 456. a 

d note, that, if in the field when they they come to Fa 

tle, the appellor diſavows his "Ei the approver ſhall 
pe executed, and the PL. livered without bein 
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erer ne tr One OE. 


Kit ſuit, for his in the 
of u "che keck f fr 6. F Coris, 


es 


Ku detdigning — the! -dif: 
ur ſme the Ling —— bar 2 
—— 


wag 


ps ee, 
3 4 in 


1 approver tha 1 5 
N . 
a general oath at 2 time is ming eber 3 
- hence he is called 'probater, (quod tamen quere, de. 
.* cauſe he is a 8 ſo that altho he were a part- 
gef in the of and tho he ſtands indicted of it, and 
th he be convicted by his confeſſion, - yet he is admitted 
2 witneſs upon his own accuſation or appeal, and the rea- 
ſon. is, ST 4 accuſeth 8 by his nn as 
3 N appellee is 4 re 
probable edi of his 

12 5 Therefore P. 19 Yar. in the Rar-chamber; Noje's 

154- in Sir Percy Ces caſe, one defendant, that 
e kimſelf, himſelf, is not admitted as a witneſs to con- 
- his va ip but if he accuſes welk, he i 10 4 


1 oy 


®. " a 


before the coraner, but beca 


18, $TOBIA PLAGITORUM CORONA, | 
But _ teſtimony ar evidence is not concluſive do the 


jury, for the jury may conſider as well the crediblity or 


not credibi y of the witneſs, as the matter he wears. 


8 ſeems wh is now no plea for X X75 | 


tay, he is boni nominis & fam, & in franco Þ 
2 domini regis, & babet dominum qui i 
= was 77 Braftor's time, it is 


ere ther ev 
1 wn er; 25A the ore, 


cet, as a 
RD for the 1 . 


cauſe tho he cannot haye the teſtimony of the 
be other evidence of the fa 


3 0 
23 8 * 82 
| ae of 55 lon) 4 a coi ith 5 
Hos attainder til] zu 5 . 8 
| lem, Which ES 7 cnth becom- 
| 83 but when either y ts other 
cauſe before Pen, Sfr glu bp f 


* 2 fide fit 1 
And on the other a ee 
| bare hy Dr be 1 lain Fi 2 5 ye 


t caſe, Heh: che 1 


tain the kin 
e Je 5b. . 
Bito juiiæ. Aud us far concern) 
I ſhould now conſider the buſineſs 
is always accompanied 


t to fanctuary, weh. 18 wh 
_ © away by the ſtatute of 21 Jac. cap. 2 
der yi van chat Dunne. „ 


2 


him but | 
1 ob 


Feen the approy 
dies, yet the king may b the appeal, be- 


23s 


beer frterroton 25 TY | 
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| | ing. 2861 pleas of the Os upon * ienment, 
3 * e yew i en of the indict : 


d Lien 22 WS 


* HE priher iy oh his EE either confeſſeth, | 
pogo; ands mute , the firſt of theſe is diſ- 
the * chapter, che ſecond x matter comes 


Pleas Upm the Arfighment are of four forts 
4 0 Pleas that ins declinatory of his trial, and ſuch were 


: X | 9 y the ple tivilege of 115 and"the plea 
8 1 e "taken a 15 e ſtatute of 21 
2 12 6 53 28. the latter 

en 


1112 


* I 
ta e ination, e Gore” with th 
on of the mon gh * nr, th, 
Ws... 2:*Pleas in abMternent of the indiftment, © CY 3 FE 
4 Pleas in bar of the indidtment. | 
J e to oa 1 of the Maite, viz. Not 


| - I in abateiment'vf the indictment, th 
3 ee thefe Le ls, 5 ne 
RE $' a8 wits upon the indictment itſelf and 


N Idered in the e eee cha pter; if any ſuch exception be 

8 2 en by thep riſoner, he may pra counſe! to be aſſigned 
Ha o'him co pia "his exre na pr 

Mall not Ke e cory Yy of het indictment (e) from the 

d But e and the counſel amgned maf have 22 
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1 of. matters of record; 2 matters of LR 
EEE pardons, either ge- 
F (2s naar ial by the king's charter. 
But berauſe the buſineſs of pardons is not only a large 
ONT ww \but is Ul applicable tall oc. 
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an e er convifted, or attainted, outlawed. or 
put in exigent, I ſhall reſerve the diſcuſſion of pardons . 
towatds the end of "this bon. 
Hf che latter fort are many pleas conſiſting of matters 
of record and alſo matters of fact. And they are of cheſe 
rinci 1 1-269. Fee HET 55 51 ITO 
27 De ſame felony, ß. 
2. Ante foits attaint or convif? of the ſame felon. 
3, Autebfoits atem of inother'felony,” . 
4. Auen fonts comvi of another and had his 
C e SLY EOS AL > "eo ee 
: 195 as to the plea of auterfuits acguit, (as alſo auter- _ 
 foits attaint de meſine felony. ou — it conſiſts of W 
inds of matters. 1. Matter of record, namely, the for- 
mer indictment and acquittal, and before what juſtices, 
and in what manner, viz. by verdict or otherwiſe; 
2. Matter of fact, namely, that the 23 the ſame 
perſon that was acquitted, that the fact is the ſame of 
- -which he r er Dry whereof he is now indicted. 
This plea, tho the priſoner miniſtreth rudely; yet coun- _ 
ſel ſhall” be aſſigned to him to put his plea in form, 
becauſe it is aſpecial ple. | r A 
Mr. Stamford tells us, that the priſoner need not have 
the record of his acquittal in poigne, becauſe the plea is 
not dilatory, but in bar, (and ſo in the other caſe uf 
auterfoits attaint, as it ſeems,) according to the dif- 
ference taken by Frowick.' 21 H. 7. 9. 4. 
But if that ſhould be law, it were in the power of eve- 
ry priſoner to delay his trial as he pleaſeth, PO | 
_ auterfoits acquit or attaint in another court, and ſo to put 
the king to reply nul titl record, and then day given over 
to the next gaol-delivery to have the record, and to re- 
move it by certiorari into the king's bench, if the trial 
be there; or the tenor fof it by certiorari into 7 
and by mittimus into the court where the trial is. 
For regularly, if à record be pleaded in bar, or de- 
clared upon in the ſume court, the other party ſhall not 
plead nul tiel record, but have cyer of the record; but ifit be 
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the firſt were inſufficient. 4 Co. Rep. 45. i Nn: caſe, 


and it ſees, ents bu if be had fl is no bar withous 


if felony outlawry, yet, if he re- 
| 3 he ſhall 2 825 ae the ane. 
bony, and plead to the indictment, whereof 

lawed ; but if he reverſe the outlawry for this error, . 8 
cauſe he was auterfoits acquit for the > felony, (winch, 
as before is ſaid, ee le or erer, he ſhall be dif. 
charged of the indictment, we ONE IVE NEE 
the indictment, as an error in the outlawry... 105 


(*) Seo the caſe of lit and lit, 12 th tog. 
R 2 2 „ 


- j . 
4 ry — »- * = — e - * 5 9 . 
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11 4 1 eee plead hath 
5 = x of ee forte dr 


. , ts pardoned by the general words of all contempts, 
ö | whetherbema Te eee I 
. _ - heuer op * 
OR S 14 Ekz. Dy. 308. 4 
| . ra, et he 
SED > Bill be de novyindittd or pealed for the ſame felony 
8 I e PRO e 
Co. 213 | 
"uſo Ms fin & ard i x good plex to 0 indict. 
"weak petit treaſen. 
7 had been indicted at common eee 
01. ry Siem ray yet he may notwithſtanding his at- 
for treaſon committed before the felony 
I king who is to have the eſcheat, 
bur nor for-a.treaſon committed after the felony. 1 H. 6. 
6.5. P. C. Lib. II. cap. 37. fal. 10%. 5. But in 
8 Six eee dien om erer, and ſaith that for 


: % nan Cv. P. C. 
P. 213.64 
_ _-- f Fcammits divers robberies, one upon J. another after- 
5 wards upon C. and after wards another upon D. and they 
bring ſeveral appeals, and he be attaint at the ſuit of B. yet 
the Wall be put to anf wer to the appeals of C. and D. for the 
benefit of reſtitution: of their goods. Kami ubi ſupra. 
And if there be an indictment and atrainder at the pro- 
ſecution of B. yet gucre, whether after at the proſecution 
ef C, he may not be put to anſwer an indictment᷑ ar his pro- 
ſecutijon to have benefit of reſtitution upon the ſtatute of 
21 H. 8. cap. 11. | Stamf. Lib. 3. cap. 10. 
It ſeems in Ne, ee as Inn aher to 
-inquite of the robbery of C. ſo as to 2 him to veſtitu- 


: ee OY 1 oala 


by 


lates is Ges, of lord 


L W 


10 . caſe in 1 A . = 
_:. "was "1 treaſon ſubſequent to the 
| i , felony, Wie 


1 
1 * 


If 


= * o . 1 4 1 
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If A. commits ſeveral felonies and be attaint for one of 
thoſe felonies, and the king pardons that attainder and the 
felony, n if he be after indicted or 


1 


after. 


| lonies, and E he pleads his former attainder, it is g good 


to ſa 9 
W woot gh 4 on able to anſwer to thoſe 
Ee 18 


4. Coron. 227. Wide contre & 6. 
. 213 


And ſo if a + attaine commits a fdony after, 8 5 

the firſt felony and attainder, yet lie Mpll de 
to anſwer the new.feleny. 6 H. 4. 6. 5. $4 
If A. commas ſeveral fone and be cont or oe af 


but no made Er al hoſe Former flere 
_ : all thoſe former felonies, 


730 en i he had been convict for any one fh 
bis clergy; and read and been delivered to the ordinary; be. 
ſhould never be ar raigned for any 
D the better 
; & add et libro 
Ear ordinatio, yet he ſhould not be for any 
4050 committed before his clergy allowed, for it was the 
e cur, hs they dd no . . 


nis, 4 El. Dy. 211, 5. Co. P. C. cap. 5 
22 


And the reaſon is, becauſe the ſtature 7 28K. 3 
Fro clero enacts, that he ſhall be arraigned of all his 


if once delivered io the ordinary, 
mitted before are in effect diſcharged, 
before the priſoner departs. from the bar after his clergy al- 
lowed, he rſt be ined or aber he is for ever dt. 


But for any felony commited after conviction and le 
allows, — be indicted and arraigned, but not 


all his capital offenſes com- 


Langs attainted arid ls EY * 
R 3 


ic will be no good replication, to. t een | 
But yet be may be indicted or appealed for 1 ol | 


„ 
whereby be in now” 


of thoſe former felopies., | 
legit ut clericus, but no award af 


7, and then deliyered to the ordinary, and therefore 


- 
263 


* 
— 


7 


ed for the ſame felony, he may plead his attainder, 


and therefore atleaſt 


o 
- 2 
D - 
6 
- 
, « 
- 
A > 
* 
4 
- 
G - 
. „ 
" 


_ © any 


er adm non have committed any offenſe, whereuponclergy 
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But ar this that old law concemning the diſcharge of | 

offenſes — pts area, 

By the ſtatutt of $ Blja. cop, 4. it is enacted, t That if 
on admitted to his clergy thall before fuch his 


- - & jg not allowable by the laws oe ſtatutes of is * N 


* ind not being thereof indicted and | 
4 qr-attginted, or ned thall and may be indicted or 
„ for the n as if no ſuch 
1 on to | 


21 the ſtatuie 6120 2 Elia. cap. Fer Helivery:to the or 


dinary i is taken away, and burning in the hand wholly ſub- 
 ſiicated in licuthereof,” and that every perſon-admitted to 


bis clergy mall anſwer ſuch felonies or o nies, aq he ſhould. 


. 5 pos Woe, heprinc 2 and acquitted before con- 
jon 
2 


125 


the goods of Þ. 1 4 
"1A fon = breaking the priſon Petre the 


but if A. be ar- 


ITE ou | 


oy! is * 


he all be tried upon the ww? gui. 


\ 


that it is the fame 
upon the ples of uu} 


try the pri cap. 14. 7. He, 


the Dau, for apt fs yr 


the for if the pleas be 


a 4 


—e— * as N 
enen 9 a | 


enar noſe 


|» Concerning plas to the fel, vis. Not guiley. 


LE & 2 
- 


ment or appeal of felony that not confeſs the = 
dy, de thuff yer plead over to the felony it faverim vi 
12; and rharpleading over to the felony is neither 1 waving 
of his fpecial plea, nor | 
bleneſs, 22 E. 4. 39. ö. 


| (Ay ue r | 


_ $ - L * 1 
gr. Ref R 4 And 


y, where's man pleads plea to an indift- - 


* 
* 
* - 
- 236 
,-. 


K 
by 
1 * 


15 Heat over to the felony, becauſe it ſuits not with his plea. 


attorney orney, or upon adviſement of the court be adjudged in- 
- ſufficient, the party 


4 5 | 
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- And-therefore, if he'pleads-any matter ef fact to tho 


writ or.indifirnent, or plcads auterfoits conviſt, or guterfoits 
acquit he ſhall plead over to the-felony ; and altho he doth 


it not upon his plea, — — 


againſt 
convict without pleading. 


hir, yer he ſhiall not be 


40 e 22. E. malig 3. 


But if a man the court, wif 
an indictment tape befor before the uri in 14s ary 
and delivered tothe juſtices, becauſe the ſheriff hath no juriſ- 
diction ta take an indictment of the priſoner may 


plead to-it without anſwering to the felony, thus it was 
done, 22 E. 4. 22. 5. which was one Wheeler's caſe; i 


of. the ꝓeace ſhould arraign one for treaſon. 


Er ifa man pleads a plea, that confeſſeth the fact, 35 a 


releaſe in-an-appeal, he ſhall not plead over ie . 


232. E. 4. 39.5. 9 H. 4. 1. 3. 


* But fer eren in that caſe ix ſeems to me, that he may, be 
lead over to the felony e ee ee 


3 ts held Murtbam, 7 E. 4. 15; 4. in caſe of a releaſe. 


If A. be indicted of felony * punks 
for inſtance, if the indiftment be of 3 15 
pleads a ane n of the like be tall noe need to 


And yet, if the pardon upon à demurrer of the king's 


ſhall not be thereupon convict, but 
ſhall be put to plead to the felony and be tried for it, and 
ers ps ing of the pardon is a kind of confeſſion of the 

act, but yet in favorem vile the party ſhall be put to an- 


ſwer the felony ( ee thus it was done in the caſe of Rut- 


taby, (+; 5 A 14450 for murder in Durbam, and the 
indictment removed by 8 s bench, and 


there he pleaded the ki proven. 0 er, which for 
pays ops adj 


Auf ufficient to pardon him. 


: He vas thereupon e ee ee eee 
as, anda rh An Dr, a 6 he ar, 


acquitted. Hill. 1653. 


oer. 0 Fa Pro uf. 
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| And regularly in all caſes of felony or treaſon, where a 
man pleads a ſpecial matter, tho he concludes his plea with 

not guilty to the felony, or doth not conclude it ſo, yet if his 

plea be tried or found, or ruled againſt him, he ſhall be 


put to his plea of not guilty and be tried for the felony, for 


om Mall loſs lueriand in e 
yet he ſhall not loſe his life for miſpleading. San: F.C 
Lib. II. cap. 34. fol. 96. 5. 

| . 4.7. e 

| appellee demurs, and it be judged againſt him, it is peremp- 

tory, n be underſtood cum gra- 

| vo alis; and therefore Brook in abridging it, B. Peremplory 
86. makes doubt of it. 

Baut the true difference ſeems to be this, L be 
indicted or appealed of felony and he will demur to the 

peel or indictment and it be judged againſt him, he ſhall 

| have judgment to be hanged, for it is a confeſſion of the in- 

dlictment, and indeed a wilful confeſſion, . for he may have 


all the advantages of exception to the inſt Ad 


indicttnent or appeal by way of exception either 
plea of not gwity, or after his conviction and before ks 
ö ment, as he might have by demurrer, and in cat of his dg 
murrer no judgment of peine fort & durt can be given, be · 
letra pew and thus the book of 14 E. 4- 
h4 087.5. 4. 29. 4. are to be underſtood, and accor- 
he he ppp? 170 ſuper. Hat. Weſtm, 1. cap. 12. 
the priſoner. pleads in bar, and concludes, as he 
= 185 felony, or pleads a pardon, where he concludes 
| Not to the felony, and the attorney general demurs, and he 
Joins in demurrer, and it be adjudged againſt the 22 
Wb t to anſwer the felony, for this demurrer 
» jo contig he tn and it is all one, as if his 
plea were found him by the jury, or by certificate 
4 the biſhop, which. yet is. not "i peremptory (u) but he 
755 n * an hes 
BRI. > 


1 1 


| Ene | 3 
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| 8 If I be indifted of murder and he hath the king's « 
don of manſlaughter, if he be arraigned upon the indi. 
ment for murder, he muft not plead generally nat guilty, 
for then he waves his pardon, but he muſt confeſs the in- 
dictment as to manſlaughter, and plead thereunto the 
king's pardon, and as to the murder, viz. interfettion' ex 
malitid precogitat# he is to plead 2 guilty, and if he be 
| found guilty of murder, he ſhall have judgment, if acquit 
3 of the murder, then his plea ſhall be allowed, and thus! 
| . diredted it in Sir Denar Pettas's caſe in Norfolk about 24 
8 Car. 2. and it is purfuant to the direction of the ſtatute of 
13 K. 2. cap. 1. which requires, that before the pardon al- 
| pou nu eye nn y the coun 5 
ty were ſlain alice pr » and 1 pardon to 
— malice prepenſe, an t | 


Now the plea to the felony confifts of two viz. 
Bnet oy oe ES 
I. r. 2. ; 
— ORG 
I either of t „it is in law a mute, 
whereupon in caſe of felony he is put to his penance, and 
in cafe of treaſon he hath judgment, as upon a nibil dicit, 
and fo is attainted, 14 E. 4. 7. a. 250k Ne 3 

In caſe of an indictment of felony or treaſon there can 
de no juſtification made, as a man cannot plead, that what 
he did was ſe defendexds, or in his defenſe againſt a 
or robber, tho it amount in truth to no felony. 2 

c the reaſon is, becauſe the indictment fuppoſeth in 
FA that the fact was done proditoris & contra ligeantiz 
Jux debitum, and in felony, that the fact was done felonice, 
e tte nfs 
<a 55 n not guilty pleaded all have the 
vanta geen make to aoqui im 
ſelf of the felony or treaſon, and ce 3 his fpecial 
_ defenſe in evidence, tho the matter of fact be proved 


_ and ſo it is the moſt adyantageous plea for the pri | 


If dureſs and compulſion from others will excuſe him or 
his own neceſſary defenſe in ſafe-guard of his life, or any 
cher matter, the jury upon the general iſſue ought to take 

8 5 hbaeoties 
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r 1 ppg IS 
tually, as if it were or could be f pleaded. 

And now we have brought the to his trial, 
wherein we ſhall now theſe trials of priſo- 

ners are of two kinds, viz. by batele, — 


The former doth not concern i or therein | 


o trial by battle, but concerns appeals and 
2 Rt — — 


approvers, 

trials by battle, till I come to confider 

gad of this book, ry triat by 
. FEY 


Pay te 0 td vi ju at, eee 
\ Fer the prifonce hath pleaded and put himſelf IJ 
the country, the neve thing ih "of 0 


exrial ofthe offender. Thal. &. 
" And wherein theſe thi will e neceſſary o be con rake + 
dered. 1. The proceſs, in the jury to try the Tic. Trial. 
by r $10 be tne of hem, and of has 
nature and q t to 3 is to 
done, 1 eee crbechellaged ol 4. Concern- 
ing the ehallenge of eng, or of the priſoner unto them, 
if they do a 5. The trial and allowance, or diſal- 
— cetatlen 6. The order of the of 
the jury. evidence to be given to the jury, hat, 
, and how, 8 g. The demeanor of the 
jury before and at the time of the delivering of the verdict. 
verdi&t itſelf, how to be given and ordered by the 
| e 10. What is to be done in caſe of 
miſcarriage | 


- * 
* 


abo 
WS 


% 
| | | * 
* 
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miſcattiage ofthe 3 eicher in their verdict, or the cir- 
"Xo : curnſtances that grend it. Y 


I. And firſt therefore I will conlider what, and how pro- 
ceſs is to iffye to bring in the jury. 
And this will be various according to thoſe courts or ju· 


-  dicatories, wherein the priſoner is to be tried, viz. I. In 


ſr: bench. 2. Before commiſſioners of oyer and ver- 


| ices of 3. Before] juſtices of gaol- delivery. 4. Before ju- 


— theſe are the uſual s where mat - 
ters nature are determined. . et 
. e as to the king's bench. 

If the offence be committed in the county, where the 


4 8 bench fits, and the indictment be originally taken in 


ing*s bench, and the priſoner arraigned there, the court 
de die in diem in the term time, and there 
needs not fifteen days between the 1gfeand rerurn of the ve- | 


nire fac to bring in the jury. 9 Co. 118. 5. lord San- 
rk * 


And the ſame law is, if the offenſe be committed in the 


ſame county where the king's bench (its, and the — 


ment be taken before juſtices of peace of the ſame cou 


and removed into the king's wan by certiorari, and 1 
Priſoner be there arraigned and pleads, 


But if the offence be en a and the indiqtment * 


| in another county tha whey She Finga bunch Bra, god! /it 
dee removed into the king's bench by certiorari, and the pri- 
ſioner be there arraigned and p there muſt be fifteen 
days between the 5e and return of the venire fac or other 
proceſs. Lord Saxchar's caſe. 9 Co. Rep. ub; ſupra. 


The venire fac as all other procels of t court, iſſues in 
the king's name under the ſeal of the court and teſte of the 


juſtice, and always ought to bear tete after the iſſue 
wad pat yg woof riſoner 


2. As to the commiſſion 3 Tho 
there goes out a general precept in the name of three or 


more of the N and under their ſeals fifteen days 


before their ſeſſion directed to the ſheriff to return twenty- 
fours jurors to try the iſſue between the king and the pri- 


$4 - ” 
. ' 

4 
2 ” 


. 


. | 8 „ 
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have a jury in re ineſs; for after the pri one . are % 


» \ 


— OY to the ſheriff in nature.of a venire | acias, whi may bear 


tefte the ſame day, that the priſoners plead, commantling tbe 


ſheriff to return twenty-four, c. to try the iſſue upon ſuch 
a day, and this precept muſt be in the names and under the 
- ſeals of the commiſſioners or three of them, whereof ohe of 
the quorum, 4 Co. Inftit., cap. 28. p. 164. and not barely by 
an award upon the roll, OD 
Or they may make their precept returnable the ſame day 
that the priſoner pleads, viz. ad boram primam poſt meridiem, 
Ge. for juſtices of oyer and terminer „ their indict- 
ment, and arraign the priſoner and try him the ſame day, 
againſt the opinion of 22 E. 4. Coron; 44. as appears by the 
precedents cited 4 Co. Infit. ubi ſupra, and by common ex- 


perience. | | 
If they make their precept returnable any day after, as 
for inſtance the ſecond day of the ſeſſions, they not 
only make an adjournment, but record the adjo t, 
or elſe it will be intended returnable after their ſeſſions, for 
the ſeſſions is intended only the firſt day and no longer, un- 
leſs an adjournment be entred. 5 | : 


INS —_ , after the priſoner hath 
leaded, may take his pannel the ſheriff without ma- 
king any precept to him, 4 H. 5. Enqueft 58. 4 Co. Halit. 
| 2 30. p. 168, the reaſon given is, becauſe juſtices of 
delivery ſend out a general commandment to the ſheriff 
before their ſeſſion to return juries. againſt they come, 
org it is, where they have a ſpecial commiſſion per 
But this is not the reaſon, for ſo it is done by juſtices of 
4 and terminer and jaſtices of peace, and yet they make 
pecial precepts of venire fac vide antea, cap. 4. 8 


4. Juſtices of peace, as to the point 3 
of venire fac S terminer, 
they are as to this pu commiſſioners of 38 
miner, and may indick, arraign and try the 3 


» 
—— ne —— — — 


e 4s 9/6 17/7 en re 4 4 
* 
* 
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S a3 it is agreed 4 Co. Aal. p. 64. and uſual 


"Now therd be cerin general obſervations rouching the 
TENT 
1. In all caſes, wha the proce i b wi or 


: ER from whence th the jury all Some. 


A ifa . 

le e 1 | 
civitatem Briſto 

de Briftol, . 


a city, 7 H. 4. 
a city, It The & are da D. 
But tho ir be a ty yer the er fur de va cv 
tho it be alſo a county, as hath been 


ol Sgt the e of g L fl 


| r 
ounty, the venire CONES ny $17 C. 
make the fel 


place, where he is alledg SENS neceflity, becauſe 


pe {s is not to go into the other county. 


a murder be laid in quadam plated vocar Kings- ſtreet 
3 . apud civitatem Weſtm. the 


But if a murder x laid ud B. ies 
wire fat” ſhall be de vicineto 3 > bt 


eee 56: e cody War 


"190 2& 3 E. 6. cap, 24. 
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ne f pariſh may contain many 755 
11 Co. Rep. 25 . b. Ho caſe. 


nr 
| perperual by 3 32 H. 8. cap. 
| in gaſe of an inditmens of ie 
juy, tha ſhould ry the iſſue 4 ay dos ap ge 
an indictment of treaſon, as I have fad, that ſta- 
cure takes not place, but ir ſhall be tried ury of that 
place or county, where the foreign matter Arc 


2. As to the number of the jury the venire fac or pre- 
cept is only 2 weine, bur the ſheriff ought to re- 
3238 od | that iſſues before a ſeſſious bf 

ut precept, ore a 
e oper and terminer, and of the peace before 
ee eee and commonly the 
ſheriff returns eight. 

But the . EY ay 
hath pleaded is only vexire fac twelve, _ 
| ure recurned by the ſherif upon chat pannel. 

oe SONG, 4 manner of. the precept, urit, or 
aw 

* B. C. Abit for ove: per nder 

any juſtices, they may iſſue one venire fac or 
r fac or precepts, or rand of that kin 
If che venire ſac be joint, then if A. 


88 ptorily, ar challenges for cauſe, .. — 
— all, Tor each may have his ſeveral 


| TT ſo that, if 


there were-cighty the pannel, they may be all chal- 


leaged off by their ory challeages, which is 
a great inconvenience, — — 


tiently uſed to ſever the priſoners, and ſo put them to 
challenge 2 whereby ee bit upon the 


here he 4 27. b. 41 E 22. 4. 2 M. 6. 4. 4. 
e 6 ke e e 


hindy, it cannot be atterwards ſevered, neither can there 


be 0 


. - 
* 
» 
-. 
” 
82 
4. 
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Tg be ſeveral tals, for if the venire fa? be join, the ral mk 
be joint. 27 H, 6. 6 6. 


And it ſcems, that in caſe of an indiftment, tho it be the 


| king's ſuit, if once a venirt far iflues | Joint, there cannot 
flue a ſeveral venire fac nor a ſeveral # 


which in may 
caſes may much delay, if not fruſtrate the trial. 
But before juſtices of gaol- delivery, where there i isno pre- 


- cept but only an award, tho at firſt the award be joint, and 
che pannel accordingly returned by the ſheriff, and the pri- 


ſoners challenge peremptorily ſeverally, whereby there are 
not enough | ee rele is 


awarded beck © the next day, yet the court may ſever 


the firſt award and alſo the tales. Plow. Com. 100. 4. 5. 


2 3 


It ee e e Wade che difference hoc 


' tween the caſes of the old books and this be, that thoſe were 
"of an appeal, which is the party's ſuit, and this of an in- 


dictment, which is the $ ſuit, or rather, (as I think,) 


becauſe this was in caſe of juſtices of gaol· delivery, where 


there is neither writ nor precept, but a command ore tenus. 


and when the record is made up, then an award upon the 
roll, which the juſtices may model, as they pleaſe, at any 


time befgre the trial, and requires not ſuch ſtrict formality 
as awrit.. 4 H. 8. E os 


* The ſecond generalis tou touring the return of the ler 
upon the precept, and the quality of the jurors. 


Upon the writ or precept, or command to the ſheriff he 


+ ought to make the return, whether the place or viſue be 


ithin a franchiſe or not, and cannot tin 6 materi Bal. 


Ao, as in ſome caſes of appeals, for here the writ is for the 
_ king, and therefore with a non omitras  propter p Her- 


alem. 


The writ n Nn to return duodecim Blires 6 le. 


| Se bomines de od they muſt be, 1. Freemen and re- 


rly freeholders. 2. Legales, without any juſt exception. 
nd 3. They are to be de vicineto, but this . not D 
aw 


| required, for they of-one ſide of the coun 1 


e totry an offenſe of the other fide i the on . 
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But concerning the quality of the j Jurors more ſhall be | 


fad, when we come to confider of challenges. 
The jurors returned by the ſheriff were, at common law, 


thoſe, that were to try the priſoners, but by the ſtatute of 


3 E. 8. cap. 12. all pannels returned by ſheriffs or their 


miniſters, (which be not between n party 4 8 deſire ; 
E PEACE, Whereo one 


any juſtices of 25 L delivery, or 
of the quorum, {hall be reformed by putting to, and taking 


out rhe names of the perſons impannelled, 75 diſcretion 2 
the juſtices, before whom” fuck. pa pantiel ſhall be returned, 
and the pannels ſo reformed ſhall be and lawful, 


and the ſheriff ſhall return' the pannel reformed upon . 


ö pain of 20 l. 


This ſtatute, which began to be ſet on fact 45 | 


cap. 24. hath much reformed many practices of theriffs in 
packing of juries in caſes N 
Note, tho the preamble of this ſtature mentjons inqueſts 
of inquiry, the bady of the act ſeems to extend to all pan- 


nels, as well of the ie jury, as of the grand inqueſt, and | 


ſo.it hath been conſtantly * for if a priſoner be ar- 
raigned before the ju firs upon the cron · ſide, it 

hath been always If for the judge to ſend for a jury to 
the judge of nf prius, and when the jury is ee the 


ſheriff returns them F 5 


which is by virtue of this ſtatute. 


26s 


Where the jury muſt be de medietate lingua, ae IN 


matters relating to the quality of the ju 85 rs will de donſi- 


dered, when we come to confider of c 
HI. The third general is to conſider os is to be done, 


if the jury appear not, or be ſo challenged off, that there 


are not engugh upon the pannel to try the priſoner.” + . 
Babs eſs be in the king's bench, and the jury fill 
not, or be challenged off, that there are not enough ta 


try the priſoner, wu ought to iſſue a difringas e 


and 2 command to return tales. 


But if the whole jury be challenged off, then a new ve⸗ 
nire facias, and if none of the jury appear, then a iar | 


| Juratores ſhall ifſue, and no tales, i 
W 8 i But 


—— , mee OO er 06 — — — — — — - 
_ 5 
* Tx * * 
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HISTORIA PLACITORUM CORONA. 
ut if ſome. of the jury appear, but not a full jury, or 


i ſo many of them, that appear, are challenged off, that 


. ; \ 


_ ſame day. 


there remains not a full jury, a diſtringas ſhall iſſue with 


a tales. A 


If a full ju and before-they are ſworn one of 
them 40 Bui; Ba remains LIVE full jury, a zales 
ſhall be granted, and ſo it is, if one juryman dies after he 
be returned and ſworn. 12 H. 4. 10. 4. 20 E. 4. 11.6. 
Ik a tales iſſues, and they do not appear full, or be chal- 


lenged off, ſo that thoſe that appear upon the principal 


pannel and tales make not up a full jury, another ales 


may be ted. 14 H. 7. 1. 


In caſe of felony a /ales may be granted of a greater 
number than the principal pannel in reſpect of challenges, 


ſo that there may be forty tales or more. 14 H. 7.7. but 


if feveral ſucceeding tales be granted, the latter muſt be 


leſs in number than that which was next before, unleſs the 
array of the preceding Zales be quaſhed, and then the 
number of the next may equal it. 20 H. 6. 40. 4. 


The times between the tefe and return of the tales muſt 
be (as it ſeems, ) as in the principal venire fac, viz, if the 
indictment be in a foreign county and removed into the 


| king's bench, fifteen days, if in the ſame county, de die in 


If the indictment be before. juſtices of ayer and terminer, 


the tales, as well as the rer pannel, ought to be by 


precept in the names of three of the juſtices, and may be 
made returnable de die in diem, or de bord in horam of the 

And as to all other matters they reſemble the proceed- 
ings in the king's bench, viz. the number, the manner, 


and times of granting it, and ſo need not be repeated. 
Before juſtices 


gaol-delivery this learning of Zales is 
not of much uſe, becauſe there is no particular precept to 
the ſheriff to return either jury or tales, but the general 

precept before the ſeſſions and the award, or command of 


the court upon the plea of the priſoner. 4 H. 5. Enqueft 


55. Stamf. P. C. Lib. III. cap. 6. fol. 155.6. 
| > And 


i * 
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And yet, vide Plot. Com. 100. 4. in Saliſbury's caſe be- 
| fore 3 of peace and mo a tales 1 re- 
| rurnable * 6 c 


. rr n 4 * 
- . 


| Cmcerning challenges, wh of peremptory * | 


\Hilenges in reſpect of 48 _ taking * are of Sos 94 
two. kinds. 1. utes the Fenn 2. Chal- m Tinig- 
lenges by the King. ke 

— aaa the priſoner are of two kinds. 1. With- 8 
out cauſe which are commonly called peremptory age 


ee 2. With cauſe ſhewn, which again are of two 27: . 34. 


ſorts. 1. Of the array. 2. To the poll. De, Tit. 
In this chapter I ſhall conſider peremptory challenges gti 
what they are, and what is to be done upon them. challengs of 


By the common law, if a man were outlawed of felony Jara 


or treaſon, and brought a writ of error upon the outlawry, fer. Tir. 
and aſſigned ſome error in fact, whereupon iſſue was join- 
ed, he ſhould not challenge peremprtorily or n cauſe. 
Stam. P. C. Lib. II. cap. 7. fol, 158. a. 
The like law ſeems to be, if he had pleaded any foreign 
plea in bar or in abatement, which went not to the trial of 
the felony, but of ſome collateral matter only. 

But if a man be indicted or 1 of treaſon. or ſe- 
lony, and pleads not guilty, or pleads any other matter of 
fact triable by the ſame jury, and Fo over to the felony, 
becauſe his life is now at ſtake he might challenge 
remptorily and without cauſe any jurors under the nu 5 
of three ROE) juries, namely thirty-five, of the jurors re- 
| S 2 | turned, 


turned, and they are to be withdrawn out of the pannel; 


7 wn one indictment, yet every priſoner ſhould be al- 
lo u 


anti ently nd to 
. 


challenging above thirty-five ſhou 
death, f 
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and this was in fatoren vite, Moore 12. 
And if twenty men were indicted for the-ſame offenſe, 


his 8 challenge of thirty-five perſons. 9 
E. 4. 27. 3. a ep 55 

And if there were but one venire fac awarded to try 
them, the perſons challenged by any one ſhould be with- 


drawn againſt them all. 9 E. 4. 27. Plow. Com. 100. Sa- 


666 manetir chatiemard above th 

But i peremptorily irty- five 
perſons, and inſiſted Ne it, and would not leave his 
challenge, then in caſe of an indictment of high treaſon, 


it amounted to nbi dicit, and judgment of death ſhould 


be given-againſt him. 5 Ne ooo do | 
But in caſe of petit treaſon or felony the priſoner was 
* fort & dure, as declining the trial by 

e conſequence whereof was only the for- 


law appoint 


feiture of his goods, but it amounted to no attainder, and 


tly no eſcheat of his lands; vide 14 E. 4. 7. a. 


| Plow. Com. 262. ö. and thus the practice was until the be- 
_ ginning of H. 7. vide 17 Ax. 6. 1 E. 3. 43. ³ 


But afterwards-by the advice of all the judges of both 
benches it was reſolved, that the party peremptorily 
d have judgment of 

t amounted to an attainder, 3 H. J. 12. 4. Co. 


P. C. 227, 228, for having pleaded to the felony, and put 


ot | himſelf upon the country here could be no ſtanding mute, 


and therefore the judges reſolved on this courſe, as moit 
- conſonant to law, to be practiſed in all circuits. 3 H. 
7.12. 4. e | 77 | | 


But for all this the better opinion of latter times, as 


well as of former is, that the judgment in caſe of ſuch a 


remptory challenge of above thirty-five at the common 
aw before 22 H. 8. in caſe of felony was not an attainder 
but only penance according to the reſolution of the judges 
in the time of E. 4. mentioned by Huſſey 3 H. 7. 12. 4. 
Stamf. P. C. Lib. II. cap. 61, fol. 150. J. Stamf. prerogat. 
46. 4. Plow. Com. 262. J. per Weſton. © 45 
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'" An in this caſe the jury it ſeems was not to be ſworn, 
We was give fingly upon his peremptory 


eg if a pritbnet pleads 147 guilty, and puts hin- 


the country, and the priſoner challenges pe- 


on under three juries, viz; thirry-five, whereby | 


the OS ee, and a ales is granted, and the jury ap- 


Fat pas and the ner then ſtands mute, the ; 

4 oh upon him — his er not g Wbick he 
| I 

1 > has ns b. cap. 14. i is enatted, 


That no perſon arraig ned for p 8 or 


ißt dae ee 6s bn any peregtory 

40 1 of ve na act was knees. "uni 
32 H. 8. cap. 3. then r ee 

. * 
« 10 * ri pe- 
a ret ory challenge ſhall not be allowed. N 
* — 
& 2 P.&M. cb. 10; enacting, That all trials for a 
cc treiſon ſhall de according to the due order and cot 


t of the common law.“ challenge of thi 
ftve or under, 4 th , ee 1 ; 
treaſon and Perm denen. Co. P. e. 


3. eb. 7. 3 Patt 


An La — eee Get 
Alen 7 hog that peremptoril ref vel 


above thirty ye in an indictment of high treaſon or petit 
treaſon, Rand as at common law. © 
Bat as to all ividers: and other felonies the Ratiite of 


22 H. 8. cp. 14. taking away the F of 


above twenty ſtands in force. Cd. P. C. 227 
But then ſuppoſe the priſoner in caſe 


judgment of given, as where he challenged above, 
thirty-five at common law? And it ſhould ſeem, by the 


9 it ſhould, 
V 


theſe ſtatutes, dy che ſtatute of 1 


ee 
eee what ſhall * 5 mall! 


„ 


p l 
x = * = 

E 4 
1 
' 
' 
[ C 
' 6 x 
| 
ö 
? 

= 
; 
* 

| 4 - 


1  Jengi above twenty, import, that by 


13. 4. 


re how. gate ba 
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For, the ſeveral ſtatutes, that ouſt cl T8) in caſe of chal. 
ch challenge the 
arty ſhould be convict, otherwiſe clergy were needleſs to 


ouſted upon ſuch challenge, as 2 * 8. 1 3. Sag 


k Cv Rep. Poulter's caſe 30 ). 4& 5 | 


But yet, if he challenges above 4 as 9 * ſtands 
at this day, he ſnall not have yu udgment of death, but only 


his challenge ſhall be over- ruled, and the jurors ſworn for 
two reaſons. - 1. Becauſe the ſtatute hath made no pro- 

_ - _ viſion to attaint the felon, if he challenges above the num- 
bet of twenty. 2. Becauſe the words of the ſtatute of 22 
VH. ate, That he be not admitted to challenge above the num- 
3 tk twenty, ſo that, if he challenges above twenty pe- 


ptorily, his challenge ſhall be only diſallowed. * 
e 3 

1 e t guilty, e jury appears 

eth ſix of the jury for cauſe, and the cauſes 


wt 77 oor 
_ jary W the in remains pro 
| defeats juratorum,:a tales granted and 7 wy appears, the 
\ Ivory 44 at challenge oc} I 


mptorily-aoy of the fix, that 
cauſe allowed, and — 32 H. 


before challenged 


F e pre wee S a new cauſe of 


row intervene after the wearing. 2 R. 3. 
a man challenges him for cauſe, he muſt 
appened after the former ſwearing... 
But if the priſoner upon the firſt had challenged 
for] inſtance fifteen peremptorily, an then the Jury remains 
or default of jurors, and a di/fringas with a forty tales is 
granted, he ſhall. challenge peremptorily no more than 


will fi up bis number, viz. in caſe af felony at this day 


five more, and in caſe of treaſon or petit treaſon twenty 
more to make up his full number of twenty remptory 


2 4 025 ihe eke, and porta c a" 


| c 
"A . 
"I "304 4 „ w | 7 * 
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me be fob 82490 in rg raue for 
treaſon or N 


either for the king, or for the priſoner, and each of *: ©: 
e are again of two kinds, either to the array, or ta the S. ch. 
poll. | ; Tit. — 
The king may challenge the array or the poll. 4 H. 7. 1ndex to 
3. 5. Stat. 33 E. 1. Ordinatio de inquiſitionibus, but then he — 
muſt ſhew cauſe of challenge, but he need not ſhew 50 
cauſe upon his challenge to the poll, till the whole 
nel be — 41 Stamf. P. C. Lib. III. cap. 7. fol. 162. 
Ch e priſoner for cauſe ſhewn are of two 
kinds, vis. Fit er to the array or to 3 * but it is no 
rincipal challenge either to the array or poll, that the 
eriff or juror js of the king's livery, but he muſt conclude 
to the favour. 3 H. 6. Challenge 17. 
Hon alien be en or Ng of 250 So the 
in ent ought to a grand inqueſt o , yet 
by the ſtature of 28 E. 3 4 13. the al ſhall be per — 3 
dietatem linguæ, viz. half the jury to be of aliens, MI* 
5 Sho of fe ony by Egyptians, within the ſtatute of 1 
4. 
And this ſtatute extends to felonies, as well made after | 
the ſtatute of 28 E. 3. as before, for the ſtatute is general 
all manner of inqueſt. 
And this Mucke extended to trial of ede indifted of 
treaſon alſo, and fo the law ſtood till i & 2 P. & M. cap. 
10. which. reſtored the common-law trial in treaſon, and 
conſequen 1 ouſted medietas Hngue. 1 Mar. Dy. 145. 4. 
Chirley's caſe, Co. P. C. p. 75 
If upon an indictment of felony againſt an alien he 
nes not gui, and a * be returned, if he doth 
, 4 not 


Gent for cauſe upon indiftrments are of two kinks 5. Hawk, 
th 


_ HISFQRIA-PLACITORUM NON 
not ſurmiſe his being an alien before any of the jury 
5 he hath loſt that advantage, Dy. wn gh ware 7 
-  _ alledge, that he is an alien, he may the array 
for that cauſe, and thereupon: a new pretept or venire fa- 
dias ſhall iſſue, or an award be made of a jury de medictate 
ws: 21 H. 7..32. 3. but it is more roper for him to 


8 ien din plea pleaded, a to pray 


| 16 1. ſeems, that upon indictments of treaſon or felonies, 
the priſoner pleading not guilty there ought. at common 
1 to be four hundreders returned; vide Stat. 33 H. 8. 
« 23, thatouſted challenge for ſhire or hundred in in caſes 
{ treaſon, but that OT to treaſon was altered d by % 
| 8 2 P. M. cap. 1 | 
x But the ſtatute x. 35 H. 8. cap. 6. requiring fix hun · 
.dreders, and that of 27 Eliz. cop. 6. . only two 
undreders in perſonal actions extend not to trials upon 
indictments wei treaſon or pry. 
"Yet 1 never knew any challenge for default of hundre- | 
den upon a trial of an indictment᷑ for felony or treaſon, 
© Challenges to the poll for cauſe are many, as in other 
98 * F int not mention at large, becauſe they 
| al gathered up by my lord Coke ſuper Lit. & 234, but 
hall on 4 mention ſuch, as more ſpecially belong to capi - 


tal cauſe 

By the Hit 6 of 33.8, 8. cap. 1 for treaſon or felony 
commi tred 1 in the Wh S BI 4 off of. before the lord 
ſteward all challenge die for malice is taken away, 
By the ftarute NY E. 3. * 3. it is enacted, * That 


0M "46 ice be pd againſt the party indicted, 
7 if be llc d fo (xp fn | 


the ſtatute bf 4 K. 5. 7 . ho. man is to be ad- 
Mink in any inqueſt upon the trial of the death of a 

nan (4), unleſs he have lands or tenements of the Talue of 
465. per aun, a bove all charges, if he be challen And 
ä by the e of this 3 t. It muſt b ln 


( "Fhar 3 is — tay! ; is en pr che common 1 ORR requiſite 
3 This ſtatute was introduce - that a juror ſhould be a freeholder. 
fire of a new law only with 3 ſo that, tho this ſtatute be repealed 


W | bythe groeral words of 1 & 51:9 | 


D | Sir Jobs 


mult not only be ſeiſed thereof at the time of the 
made; but alſo at the time that he comes to be fworn, 
otherwiſe he may be challenged. e th Er 
- And altho the ſtatute of 27 Ex. cap. b. hath raiſed it to 


4 fer annum; yet that entends only to iſſues joined in the 


ing s bench, common pleas, exchequer, and juſtices of aſ- 
eee eee | 
of gaol- delivery, ayer and terminer, or of the peace, but 


e 10, is to tieaſon, yet ſome ** ſeſſion in land in their own right 
— ll LE TR ** of the yearly value of twenty 
was allowed in Fitzbarris's caſe by 4 u over and a- 
Peubertos C. J. dee Sat. J. Vel. „ bove the reſerved rent payable 
NI. p. 263. notwithſtanding it was ** thereout, (or in the county. of 

- othetwiſe in the cafe of lord Middkſex upon any leaſes, 

»/el by the ſame judge, Star. Tr. ** the | | 
£4 ILL p. 034. and in the caſe of 

I. Haley. Fri. . 736. which 
hf reſolutions were declared to be 
dy ſeveral acts of parliament. - 


remarks on thoſe trials. 
Ir. Val. IV. p. 16g; p. 189. 


48 gelt, con- 
10 Ann, 14. & 
8 5 1 4 


1. c. 8. tis not 


that a juror be a freeholder, but * jury at the ſeſfions of 2yer 
heat} — the ſatis ©* /erminer, gnol-delivery, or ſeſ- 
c freehold or copyhold lands ** fions- of the peace, butſuch who 
the clear yearly value of ten ** ſhallbe an houſholder within the 
= 


ds, and tho this ſtatute ſeems ** ſaideity, and have real or perſo- 
fincipally to regard counties at ** nal eſtate to the ralue of one hun- 


« way 
„ ſhall 
leaſes for the term of 300 years 
Hen, 8 « challenged 

* othertermdetgrminableuponone ** oath as to th 
or more lives of an eſtate in poſ- „matter, 
SE «iS 8 g =o, | 


5 


meren PLACITORUM COKONZE 8" oy 
that-vidue in the funde county' 5 H. 7. 1. . Again 2. He 


o 
« #« 
. 


* 
#74 


| ebe en, eee 


4+» ' 


HISTORIA PLACITORUM coroNE: bf 


| ela and a they 6 by te fac of 2.5, a 


* rs, :videftat- 33 H. 8. cap. 2 
ſubſequent ſtatutes the value of juron 


i ere 


py. pin new mr nog 
remains a good 
that are-denizens. fer. E. C. fal. 160. l. 


n 


By the ſtatute 23 H. 8. cap. 13. upon trials of felony or 
murder in eities or boroughs a citizen'or burgher worth 


200. perſonal eſtate may paſs, tho he have no freehold, 


but 95 or ae m chere are not within this 


#1 "The ftarute of 33 #6. cup. 2. concerning indidtments 


15 of perſons living in Zancaſbire refers not torrials. 


of any perſon. livi 
| of ſufficient freehold, 


not known till after, it 


| for cauſe, but he may challenge them peremptorily not- 
2 vithſtanding Wap ny ms oy 1 before i is own, 
. | 


y the feature of 11 H. 6. cap. 1. a challenge is allowed 
in tho ſtews of Southwark, tho he be 


When 8 priſoner challengerk for cue be ought to ſhew | 


2 ks cauſe preſently () becauſe it is the king's ſuit, 1. H. 3. 


10. J. J Az. 22. (c) but ſome books are, that he ſhall 


not ſhew cauſe till the pannel be peruſed 6 R. 2. Challenge | 
tog. but he muſt ſhey all his cauſes together per 24 Eliz. 
. Bracket's caſe... 


If in a trial upon an indichment of felony eleven be 
worn, and the twelſth challenged, whereby the inqueſt 


temains for default of jurors, and a difringas with a Zales 


iſſues, and the jurors appear, ruled 1. The king ſhall not 


_ © challenge any of the eleven ſworn, unleſs it be for a cauſe 


happened ſince their ſwearing ; if it happens before, tho 
fhall not be allowed, 2, That 
the eleven, that were laſt ſworn, ſhall not now be firſt ſworn, 


but they ſhall be called, as they happen in the pannel. 


M. 43 & 44 Eliz. B. R. Wharton's caſe, Telv. 23. 
And the fame law is for the challenge of the priſoner 


"4 1 A LULL % 8% 
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- Touching the trial of a challenge for cauſe made to the 
vide Co. Lit. p. 158. 4. eee be- 


Fe any juror worn, two triers ſhall-be.appo by the 


court, and if he be found indifferent ahd — 2 he and the 
two triers ſhall try the next challenge, and if he be tried 
indifferent, then the two firſt triers ſhall be diſcharged, 
and the tyd jurors tried indifferent ſhall try the reſt. 


I the plaintiff challenges ten and the priſoner one, then : 
baue that remains ſhall have added to him one choſen 1 | 


27s 


try the challenge. If fix be fworn, and the re 


the court may aſſign any two ol the ſix ſworn to er dhe 55 


challenges. | 


"If the array, be challenged, it ies in the diſcretionof the 


count how, jt hall be tried, ſometimes it is done by two 
- attornies,, ſometimes by the two coroners, and ſometimes - 


by two- of the jury with this difference, that if the chal- - .. 


e for kindred in the ſheriff, it is moſt fit to be tried 

224 of the jurors returned; if the challenge ſound in 
2 ty, then by any other two there- 

unto & e court. 29 Eliz. C. B. Lale s c Tin. 21 

Jac. B. R. Loyd and Williams, (e). ET BE 
But all this learning touching challenges to the 
whether or for cauſe, is intended. of 
ordinary juries, not of trial by peers, for there no 
enge is allowable, for they are erco tries of th 

but in ſome reſpects judges. P. 7. Car. 1. Seer 
e (f), but of ä My 


3 


6 a wr . . 
* 4 * * 4 4 . 
* * 


— 


-- 
6 


= arorn a teren © col. 


e eee ae gol 0 

G 5 2 K | 

„ S £91 
hart er: 1 4 
ee 
ate preparatory fo the mu, Cote now to conf 
_ er by jliry, and the things concomitant 
@ nk , an firſt "concerning dhe evidence to be given t 
widence-4- PLOVE 


the priſoner guilty, 
— e give # full accovnt of evidence of his kind ind cher 
2 7 de theſe eximinable!/ 1. The 
tions of witnefſts: 2. 1 
1 fy; What upon bath, and what without oath; 3. Thoſe 
Overr-atls, EVidences and ctaminatiöns, chat are in writing, what, 
Wane: tins wheti lb wable, and what not. 4. The things te. 
pe 


| NfAdd, and therein of preſumptions and x 
| 5 What variance betwern the evider 


| ts the indictment. 287 2 $4542 | | 


"Viv 6 heb lives, ates be! fe enen 
e ade d or are ſuffctent cauſes of exceptions or 
challenges of kim,” that are not” allowable exceptions 

inſt a . | 

Ik ue eception of kindred is a good Cuff of halle 

" a juror, but not againſt a witneſs, therefore the 
father may be a competent witneſs for or againſt his ſon, 
or 2 converſo, the maſter for his ſervant or # conver/o. Theſe 
and the like exceptions may be to the credit or credibility 
of a witneſs, but are not exceptions againſt his compe- 
tener. 

For, that I obſerve it once for all, the exceptions 
$8 a witnels are of two kinds. 1. Exceptions to the cre- 

t of che witneſs, which do not at all diſable him from 
"08 ſworn, but yet * blemiſh the credibili 5 85 his 


ony, 


/ 


—- 
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teſtimony; and in ſuch caſe the witnels is to be allowed, 
8 teſtimony is leſt to the jury, who are 


— 


judges af the fact, and likewiſe of the probability ar im- 
ility, credibility or incredibility of the witneſs and 
is teſtimony, and theſe exceptions ate of that great vari- 


ery and multiplicity, that they canngt eaſily be reduced 


under rules or to the 


inſtances. 2. a compe- 
tency of the witneſs, which do exclude him from giving 
bis teſtimony, and of. theſe exceptions the court is the 
judge, and of theſe latter kind of exceptions I am here ta 


If aperſon be outlawed in a perſonal action, it is a good 
cauſe of challenge againſt him as a juror, hut yet he 
be ſworn as a wi 
ſuper Lit. F. 1. fol. 6. J. | 


The common incapacities or incompetenciesof witneſſes 


Lee e, | | 
ſpiracy at the king's ſuir, for then he is to have a villainaus 
1 and amittere liberam legem, otherwiſe it is if he 
be only attaint at the ſuit of the party: vid 24. E. 3. 73. 
b. 43 E. 3. 33. . 4 H. 5. Judgment 220. 46 Af. 11. 27: 
69. 3. If he be convict of petjury. 4. Con 


of 1 H. 5- cap. 3. 6. If he be convict of felony (a). And 
therefore it ſhould ſeem, that an approver ſhall not be 
| worn as a witneſs, if the appellee pleads to the country, 
but only his general oath; that he taketh at the time of 


his becoming an approver, ſhall be taken, quod tamen 
guære, for this caſe differs from the teſtimony of a perſon 


convict, for the approver accuſerh himſelf as well as the 
appellee. 7. If by judgment he hath loſt his ears. 8. Or 


are reckoned up by my lord Coke ubi ſupra, wiz. 1. If he 
15 a lte verdi. 2. Or attaint of a con- 


a premunire. 5. Convict of fi upon the ſtatute 
of 5 Elix. cap. 14. but [nor] a conviction upon the ſtarute. 


bs” 


by judgment ſtood upon the pillory. g. Or tumbrel. C. 2. w 
P. C. 219. for they are thereby infamous. 10. Or been gz 


d, Aigmaticus. 11. Or being a champion in a writ 


lemain, at, PF. =, . 35» Raym. 23 
ame 


— 


\ 


* * 7 N of . 
% X 


nn 


WI 0 Es. 6 & 81, 


in court. 2. 


takes away panam 
B. R. G 
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of right becomes recreant or coward, for theſe render i 
perſon infamous, fo that he loſeth /ibereom legem. - 
But yet in theſe exceptions theſe things are to be ob. 


| ferved;/ 1. That he that alledgech this exception ough 


ſhew forth a copy of the record atteſted or vouch the 
"That if the king pardons theſe — 


they are thereby rendered competent witneſſes, tho the 
credit is to be a left to the Jurys for the-king's pardon 

OO foro bumano, M.'12. Jac. 
Wilkins (S). but yet it makes not the 
man always an honeſt man, and therefore he ſhall not bea 


yuryrhan 11 H. 4. 41. but yet may be a witneſs againſt the 
opinion of my lord Cote in eee e M. 11 Jae. 


J. R. Bulftrode 154. quid vid. 


If a man be convict of felony, gee prays his. RY * 
s burnt in the hand, he is now a competent witneſs, for 
by the ſtatute of 18 Eli. cap. 7. it counteryails a purga- 
tion and a pardon, and he is thereby enabled afterwards 
to acquire 3. Hob. 288. Searle and Williams. 


And ſo it is if he be in orders, whereby burning aka 


| hand js.ifcharged by the ſtature of 4H. 7. cap. 13. e 
abi ſupra. 


And o it is if the burning i in the hand be 8 | 
Hab. ibid. or if he prays his cler ” tho the court do reſpit 


bis reading, uære, vide Holerofis caſe, 4 Co. Rep. 46. 4. 


There are certain other matters, that render a man in- 
tent to be a witneſs, tho they are not ſuch as render 


2 him infamous by judgment or award i in ame 


courts. 
8 ue diſabled in nc of defect of intellectuals: 


A n of non ane memory cannot be a witneſs, while 


he is * that inſanity, but if he have lucida iutervalla, 
then during the time he hath underſtanding he may bea 


witneſs. Co. Lit. ubi ſupra. But it is a difficulty ſcarcely to 
be cleared, what is the ware, ee diſables the party. 
If an infant be of the age of fourteen years, he is as to 


this purpoſe of the age of —— to be ſworn as a wit⸗- 
neſs, but if under that age, yet if it appears that he 28 a 


competent diteretion, he may be worn. 


But 
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mee of tender years may he ex- 


amined without oath, where the exigence of the caſe re- 
A pus oe, Pr l . a . S; „de quibus 


ee Part L. cap; 24-2. 302." & c $8; p. 64. 


| & infra, þ - 283. 


l by my lord Cole 4% /apre; thir un linde 


Por to be admitted as a witneſs, the conſequence whereof 
would alſo be, that a Jew, whoonly owns the old teſta- 
ment) could not be a 

"But I take it, that altho the regular oath, as it is al- 
lowed by the laws of England, is tactis ſacroſantFis Dei evan- 
geliis, which ſuppaſeth a man to be a chriſtian, yet in caſes 
of neceſſity, as in foreign contracts between merchant and 
merchant, which are many times tranſacted: by Jewiſb 


brokers th teſtimony of «Jew de fer e 


not to be rejected, and is uſed, as T have been i 
among all nations. ; 
4 "FE cot ola heh har em vir 


verit per verum Deum creatorem, and. nl pci laws arc inſti- 
tuteck in Spain touching the form of the oaths of infidels. 
Vide Covarruviem, Tom. I. part 1. de juramenti forma (c). 
Ancl it were a very hard caſe, if a murder committed 
here in England in preſence only of a Turk or a Few, that 
ons not the chriſtian religion, ſhould be diſpuniſhable, 
becauſe ſuch an oath ſhould not be taken; which the wit- 
neſs holds binding, and cannot ſwear otherwiſe, and poſſi- 


bly might think himſelf under no obligation, if ſworn ac- 


5 to the uſual ſtyle of the courts of Exgland. 
Zut then it eee ee, that che credit'of ſuch a 
teſtimony muſt be left to 

3. Some regularly are bra in reſpe& of the civil 
unity of their perſons, as the huſband regularly is not al- 
lowed to be a witneſs for or againſt the wife, or 2 converſo ; 
but vide touching this alſo at large Part I. cap. 24. in fine 
iT ibid. cap. 64. P. 693. ſuper fatut. 1 Fac. cap. 11. 

4. Some are diſabled to be witneſſes in reſpedt, that 

they are * in intereſt. | 


$i) Pp. 249 Edit. auer. OY 
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1. Wilſon. - 
in the municipal laws of many kingdoms, eſpecially 7 irt. 1. Ak. 


. 7 
* 
1 J 
* 
= 
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to an uſurious contract, if the 
not be received 28 a witneſs to 
5 
it is, if the money be already 


"by . 


3 8 uit. > atk. ; | : ya erty 7; 4-3 | 
a reward: be promiſed to a perſon for giving his- evi. 
den heſorchs give is, this, if proved,. i 


—— os always 
E on, if he 
_ againſt one of ederates, A 


ſtimony, fit be proved upon him (e). 

Yet in ſome caſes a d poneguential bengie 20 the ine ; 
doth not diſable his teſtimony, e e e en 
1 indicted fi perjury in provi | 

y or 

a bond, A. traverſeth the indictment, B. and C. tho ndifted 
for the ſame offenſe, yet not being convicted may be wit- 
N P. 19 Car. 1. B. R. 
Rot. 2. in the caſe of Billmare, Gray, and Harbin, 
and acco y ruled P. 40 Klix. C. B. Gaps an and Downes 


11 1 


other two are not immediately concerned in This ial, tho 
2 they are — pr retake 


15 PZ brings an action ur e ſtatute of Winton 
the hundred, none that live or have land in the . 
ſhall be admitted to give evidence for the hundred. M. 
1650. Bennet verſus Hundred de Hertford (g). _ 


2) Co.:Lit.6 b. NOT Oy, bility, bet co be com 

5 0 However the contrary opi- | dg Side ſapra, For 
nion hath - prevailed, fee .Tong's TI 

caſe, Kel. 13, and Layer's caſe Stat. Fs K. A. 68 5. gl. 3. 

Ty. Vol. VI. p. 257. but moſt cer- . R. A4. 68 5. W en 

; e ee but this is now altered by $ Geo. 2. 

cap. 


- 
" 
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Vet if a perſon be taken and indicted for the'robbery, 
they of the hundred may be admitted to prove the defen- 
- dant guilty of the robbery, and that he was taken upon 
their purſuit, tho this doth conſequentially diſcharge the 
· hundred upori the fatute: of Winton, & 27 Elia. cap. 4. 1 
A brings an action againſt B. wherein C. is produced as 
a vitgeſs or A. and A. recovers upon his teſtimony, C. is 
thereupon indicted of perjury contra formam ftatuti 25-4 bs 
grave dampnuns ipfins J. C. pleads not guilty, ruled that B. 
Fall not be received to ive evidence againſt C. becauſe he 
is the party grieved, and ſhall recover 20}. M. 1650. B. R. 
Bacon s caſe, 2 Rol. Abr. 685. pl. 4. and yet it ſeems he 
ſhall not recover the 200. upon the indiftment, but: muſt 
bring his action upon the ſtatute ; and yet conſtant expe- 
rience, and the very ſtatute of 21 H. 8. cap. 11. that gives 
reſtitution of goods to the party proſecuting an indictment of 
felony makes it evident, that he may be, and indeed ought 

to be the witneſs to convict the felon, tho thereupon he is to 
have teſtitution of the goods ſtolen. 

If the tenant robs his lord, or the leſſee for life the rever- 
ſioner, or a refiant the lord of the franchiſe that hath bons 
felbnum, theſe may be witneſſes upon an indictment or trial 

of the felon, . notwithſtanding the conſequential advantage 
that accrueth by the attainder or conviction of the party, 

yet the credibility of their teſtimony is to be left to the jury. 
F 
of felony in caſe. he be convict, I ſhould never allow A. 
to be a witneſs to convict B. for he by his own act after the 
felony committed acquires the intereſt, and ſo acts and 
ſwears for his own advantage. = 

A. brings an appeal againſt B. for the death of C. his fa- 
ther or her huſband, A4. cannot be a witneſs againſt B. upon 
not guilty pleaded, becauſe it is his or her own ſuit. 
cop. 16. for by that ſtatute, “ Any  ** ſame manner, as if he were 

«+ perſon inhabiting within the an inhabitant of that h | 

hundred or any franchiſe. there- | * but refided in any other hun» 

„of thall be admitted as a witneſs ** dred whatſoever, 

| © on behalf of the hundred in the (n. 5 li. cap. ge . 


* 1 
++ i 


- 
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r been e the up , and ſo the 
arraigned upon the appeal at the ng's fuit; now A. — 


u witches, becauſe now the proſecution is merely far the king. 


F a man be indicted high treaſon, the ki cannot by 


His ſeal or vrr tents evidence, that he is guilty, 
e Ber ir Would Wir Evil Tot on cane; . 


85 8 & Part 1. cap. 26. p. 344. the caſe of 


Pences of proſecution are by fat, 2. c. 3. poor perſona, b over to 


MT Ace "nay in perſon ſit on che ki bench, yer 
he cannot pronounce Judgment in caſe of treaſon, but i 1 K is 
200 the ſemior Judge, for as he cannot be a witneſs, 
cannot be a judge in proprid cauſs. 
"Ari the fair Hi for felony forthe fre reſo, yet 
in ſome caſes the King's teſtimony under his great ſeal is al. 


lowable, as in aneffoin de ſervitio" regis, the warrant under 
; F 2 0 17, 


Stat. Glouc. cap. 8 IE. 
| Now as touching the c m in wit 
nefles they are of two kinds. 1. e il. 
ſued in the King's name b the juſti oyer and 


2 "terminer, gaol-delivery, or $ bench, where the plea of 


— 25 to be tried. 2. Which is che more ordinary and 
means, the juſtices or coroner that take the 

TN of the port ood and the information of 
the Witneſſes, may at that time, or at any time after, and 
_ before the trial bind over the witneſſes to appear at the ſeſ. 
Bons, and in caſe of their refuſal either to come or to be 
bound over, may commit them for their contempt on ſuch 
; and this 1s virtually included within their commil- 

Hon and by neceſſary conſequences upon the ſtatute of 18 


2 P. & M. cap. I3, whereof before, p. 52. 
bor that Which 18 4 great defect in'this part ur pdlcht 
adminiſtration, is, *that there is no power to — 


their charges, whereby many times poor perſons grow weary 
of attendance, or ere bo. their 
reat Dane Wee a 


(b) norunderthe privy al ge c. 36. to e 
2 (5. 2 314. fat. — = proſecutor out of the county 
bade, i | ſtock, Aer 

12 any 1 the AL ex- that purpoſe ; and by fat. 27. Geo. 


give 


* 


S r e OO a 


87 ow 


— 
- 
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% 


e ee 


at his trial, namely 1 


for the ki 

Re ular the king's evidence is given 

the priſoner and 9 to be Ein ale K. 
| without conviction as with it. 


out his/innocence, as is allowed to defecti 
prove his guilt, and tho it has been 


Fl 


bst aer con. 15 


II. As 20 the ſecond majter in what thanner the evidence 
js to be given. . 
Regularly the evidence for the prifonerin egſes capital is 
given without oath, tho the reaſon thereof is not manifeſt, 
(i) but [orherwile it is] in all caſes not it be 
miſpriſion of treaſon: neither is ogunſel him (+) 
to give evidence to the fact, Dar ca, unleſs mutter 
of law doth ariſe, 1 H. J. 23. Co. P 2 ike AY 
But in ſome ſp felonies by ach of par 
ſoner's witneſſes nc el 2 


3 2 in 
imbezzelling of the king IE * 


eee, to make lawtyl — ET 
s virtually to allow the beben, aii roomy 
Co. P. C. cap. 22. p. 79. 
And the ſtatute of 4 Fac. cap. 1. dance 
the borders, Sc. an pate W. ä 
neſſes upon oath. N * 
produced and fworn for the king, yet if 
"4 witneſs alledge any matter in his evidence, that us for 
riſoner's advantage, (as many times they do,) that 
ls 6 a eimony n oth for ltd, as; well as 1 
„ 


- 


A * 


give evidence, are likewiſe intitled provided by ige et The 
to be paid their char % ell perſon indicted for bi 
ay „ ſon, wheapby ref = 
(i) Nay, i it is manifeſtly againſt all * may de made," muell be admitted ''- 
reaſon, that the priſoner ſhould not to make his defenſe by witneſſes * 
be allow d the — liberty to make on bath,“ but this ſtatute being - 


an uſual practice not to wit- y 
neſſes fot the priſoner 1 — treaſon or felony ſtall gi 
caſes to Ve examined upon _ * evidence upon oath. 
yetas lord Goke obſerves PC. 25 ner, 36 

there is not ſo much as L ie | 

ris for 1 de it * unſup 


any act — 42 —— — 2 | 
thor, K dee at 97 r but ĩt 


l Howle'y remarks on Col - e Corone 


trial. State Tr, dxf phy 26 1H, 7. 26. 4. 
/| remedy this incon Poe A Th ab 4 
T 2 Is -upon 929 


* — A 
4 ec 
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upon oath ; nay, inſtances have been given of u 
| vom cnt ſworn upon evidence in capital . big 
nine years old. Dalton's Jufice, cap. 111. p. 297. ()) 
Tiet ſuch, very young people under twelve years old ] 
have not known examined upon oath, but ſometimes the 
court for their information have heard their teſtimony with. 
out oath, which poſſibly being fortified with concurrent or 
dences may be of ſome weight, as in caſes of ra ape, bug 
gery, witchcraft, and ſuch crimes, which are practiſed upon 
children: vide ſupra, Part I. cap. 1 p. 392 & cop. . 5. 


. nee * 


5 . evidence i in arcng, 
the ſtatute of 1 & 2 P. &.M. cap. 13, and 2 & ; 5 


See Burn. | 
Tir, Evi- Bei 10. Innes i 8 


dence, SR. 


11. of writ- POWer to take examinations arty accuſed, and in- 

dart 33 of the accuſers and ld a (the examinations 
to be without oath, the informations to be upon 4 49d and 
are to put the ſame in writing, and ure to certify the ſame 
-to the next gaol· delivery. 

Theſe examinations and . thus . 
| turned may be read in evidence againſt the priſoner, if the 
informer be dead, or ſo ſick, that he is not able to travel, 
and oath thereof made; otherwiſe not. e | 

But then, 1. Oath muſt be made either by the juſtice or 
_ coroner, that took them, or the clerk that wrote that 
2 are the true ſubſtance of what the informer ave in 

oath, and what the priſoner confeſſed upon his exz- 
8 oe e ome Pre open it 
muſt be teſtified, that he did it freely without any menace, 

or undue terror impoſed upon him; for I have often known 


rtr dion hs confeſſion upon his examination, a 


„ . (0) NB cafe ES $41. 8 
: © hath 
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hath ſometimes been acquitted againſt ſuch his confeſſion ; 


is, becauſe they are ju ges of record, and the i 
before them upon oath are authoriſed and required by act 


of parliament, and they are judges of the crimes upon 


- which the informations are taken. | 

Welbp forceably took away Mrs. Puckring and married her, 
and thereupon a temporary at of parliament was obtained, 
enabling commiſſioners therein named to hear and deter- 


mine that marriage, and to diſſolve it, if there were cauſe : 


In that cauſe Mrs. Puckring wag or nar ome gs 
the manner of the marriage, as a ſupplemental proof, 

died hanging the ſuit, Welſb was after indicted upon the 
ſtatute ofa. 7. for this fact for felony, and it was moved, 


that this examination of Mrs. Puckring might be read in evi- 


dence againſt the priſoner, but it was denied. 1. Becauſe 
it was a proceeding according to the civil law in a civil 
cauſe, 2. Becauſe that ſuit was originally at the inſtance 
of Mrs. Puckring and her own cauſe, and tho ſhe be accord- 
ing to the civil law examinable, as a ſupplemental proof, 
yet it was a cauſe for her on intereſt, and therefore at 
common law not allowable, tho the commiſſioners that 


took the examination were conſtituted by that which 


then was allowed to be an parliament; M. 1652. B. R. 
A. commits a felony in the county of B. and flies into 
the county of C. and is taken and brought before a ju- 
ſtice of peace of the county of C. where A. is examined, and 
informations upon oath taken by that juſtice, tho the juſtice 
of peace of the county of C. not an original cogni 
ſance of a felony committed in the county of B. yet theſe 
examinations and informations being tranſmitted into the 


county of B. where A. is indicted, may be read in evidence 
againſt him. Dalt. ſt; cap. 111. p. 299. for tho he hath - 


not an original juriſdiction of the cauſe, yet he hath a con- 


and it is in order to the preſervation of the peace. 1 30 


d the reaſon why theſe examinations and informations are 


An a . | 
allowable in evidence (under the cautions above — 
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1 peace 
3 juſtice of ee I Oe 
coral... cannot be read in evidence hoy 
indictment of treaſon, begauſe high treaſon 1 is * within 
8 that commiſſion, but At is of, f, uſe oply informati 
5 upon oath, which t . 
- We for all PT e ho of the peace; Quere ta: 


re rhe ns Pen: 
5 4 * 7 2 e 
TY Wray 25s > 1 a, 8 | 
KESSLER L Pa” 47 
„ nn, 
| 4 


mene or eto 105 « vhs 
A eee 


2Hawk. 
3 
* 


l 6. cap. 12. & K 6. 12. therg 
þ ought to be . e ee 

; and theſe witneſſes are to be ſworn before the jury 
"RE unleſs he willingly without violence con 

e 

Theſe two witneſſes are till required upon his indict- 
ment, and it is not altered by the ſtatute of x 2. GM. 
cap. 10. which reſtores the common law trial, but extends 
H. om Co. P. n P. 25. N 
1 1. 5. 29 

A confeſſion examination before a tj 
before alt ar Þ fock « confeſſ Dr 
* Co. P. C. uhi ſpra, and fo it was a in the caſe of 
2 ge and others, 14 Car. 2. (a) 

Tf one witneſs be poſitive, Dt he ie ic is only 
. theſe are not two lawful accuſers within the ſta- 


m7 agreed by all the juſtices R 
(914 Kel, 5 wide Part] I. p. 1% 


11 


2 — * — _— _—.  — —_ ay 


- 


* ifted, arraigned, tried, convict and attaint by ſuch, 
„ dence, and in ſuck; ranger, as hack hom wſed Helogn 


be conſtrued to refer to any 


& 2 P. & M. cap. 11. do che treaſons enacted 
ba: routing N 
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z againſt the opinion in Dy. 
— 4 Thomas's 4 but two witneſſes are not —.— 
either 4 e for 


dicted, ne oa mg8 ee | 


dence, and in ſuch manner as was uſed before. 1 E. 6. 
The words of the ſtatute 5 & 6. E. 6. cap. 1 l. are, 
« That no perſon ſhall be indified, convicted, or attaint for 


a any the treaſohs aforeſaid, or for any other treaſons, that 


6 der be thereof accuſed by two lawful accuſers, c.“ 5 | 


may be conſiderable, whether this a& extends to treaſons 
de novo made by act of parliament after 5.69 6 E. 6. hs. 
If ſuch new treaſons end Mx For 
11. and 18 Eliz. cup. 1. concerning c bb 
F So" 
(being thereof lawfully convilt or attaint, — ml 


order and courſe of the laws of this rele fool fr 7 


F E 
indictment or trial. 1. Becauſe, according to the due order 
——__ „ to intend common law (ci. 
2. But if er 6 
cerning coin the ſtatute of 1 & 2 P. & M. cap. 11. 

That all offenſes concerning counterfeiting, 3 
* impairing any coin current within the realm, ft be in- 


* firſt year of E. 6.” therefore, if the ſtature of E. 6 


1 


future ſtatute making treaſon, 
there will Ne over the ſtatute of 1 


e ur. 


* . 


* 
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But as to other treaſons, it may be ueſtidn, 
able, aber 6, doth as — cont 


| _ treaſons 3 3 1. Becauſe tho a former 


a new offenſe made 


| E22 the 1 of 18 Els cap. 5. 31 Elix. cap. g. 


concerning informers, 21 Fac. cap. 4. concerning ſuing in- 
formations in the proper county, and pleading the general 


+  iſſue,) yet this doth not in terminis extend to offenſes to 


be commirted againſt ſtatutes to'be made, but only in all 


bother treaſons hereafter to be committed (d). 2, Becauſe 
5 moſt commonly in the acts, that after g & 6 E. 6. enacted 


ney treaſons, if the parliament intended two lawful wit- 
neffes, it moſt commonly expreſſeth it accordingly ; quere, 


for 10 2 P. & M. cap. 11. ſeems to import, that in new 
. treaſons concerning counterfeiting foreign coin made cur- 


rent by. proclamation, there would have been a neceſſity of 


two 2 ur ſtatute of 5 & 6 E, 6. eine 


sk. P. 
C. ch. 46. 
ſed. 43: 


ores wave Fac. cap. 27. | the mother of a baſtard 
275 concealing it's death ſhall ger as in murder, unleſs 
ſhe prove by one witneſs, that the child was born dead; 
this ſtatute ſtands yet continued among man others by a 
clauſe in the latter end of the act for relief of the northern 


army. 16 Car. 1. cap. 4. (*) until arliament it be other- 
Heated, ap. 4. "TP 


The indictment to put the to this proof by one 


' . witneſs, that the child was dead ens muſt contain this ſpe- 


"cial matter, that the priſoner was delivered of a child, which 
| by the laws of the kingdom was a baſtard, and that it was 
born alive, N rg re dag killed it, YE 


4 c The fatute of 5 & 6 E. 6. 3 


ſeems expreſly & in jerminis ta ex- committed or done ; but to obviate 


. tend'to treaſons, which Thould be all doubts, it is fince provided by 7 

Greg nation Fhatelſe can W. 3. cap. 3. That in all caſes of 
+ be the meanin „ 4 the wor, L007 © high treaſon, whereby any cor- 
biber treaſons, 


1 ruption of blood ſhall enſue, no 


be, no 
3 — cas. . + perſon ſhall be indicted, tried 
not reaſonably be intended only of ** or attainted, but upon the oaths 
_ offenſes — to be committed, 5+ of two lawful witneſſes. 

becauſe chat is provided for by the - ( Yide 3 Car, 1. cap. . $. 2% 


By 


. la N in fue 


/ HISTORIA PLACITORUM co ON. 
Hut the indictment need not allege, that ſhe concealed it, 


en of this ſtatute againſt her, 
© The indictment doth not conclude contra forma Patuti, 
the ſtatute only directs the evidence, where the caſe is 
within it, but created not a new crime, (e) | 
If there be no concealment proved, yet it i eff to d 


” 


cumſtances that occur in the caſe, as if it be wounded or 
hurt, c. but it doth not put her upon an abſolute neceſ- 


reer rr ee erer 


nee ands but as at common law. 
If upon the view of the child it be ceftified by one wit- 
neſs by apparent probabilities, that the child was not come 
to it's debitum parts tempus, as if it have 8 
pet circumſtances, this I have always taken to be a 
dy one witneſs, that the child was boraekd; rr 1:19 
pe nevertheleſs to the jury, as upon a common law evidence, 
whether ſhe were-guilty of the death of it or not. 
"18 aa ed pere ering ins far to prove 
on guilty, tho there be no exp en 


"<P Py, e 


r Ros 


at Oxford aſſiſes, and yet within two aſſiſes after C. being 
apprehended for another robbery and convicted, upon his 


Ju 
the horſe, and being cloſely 5 urſued deſired B. a 
to walk his horſe wy him, he turned aſide upon a 


| fion and ef and B. was 
vid be, ed deci, © OY" 


put it muſt be proved upon evidence, (d) if advantage de 


jury to inquire, whether ſhe murdered it or not, by thoſe cir- 


try of proving it born alive by one witneſs, and ſo the evi- 


very | 
75 in ſuch an inſtance B. was condemned and executed 


F ſtole 


. 
- 
Ply 
* 289 
© 2 


_ 96— E 
4 1 8 : _— 4 
- ” 4 - = 
£ 


\ Io v. 8 
2 + +; HISTORIA PLACITORUM CORON.Z. 
+ _'JT;yould never tonvict any perſon for ſtealing the goody 

5, cujufſdam igndti merely becauſe he would not give an acc 
bow be came by them, eee maze 
IL would never convict any perſon of murder or man- 
. CE rp — to be done, or at leaſt 
_. the found dead (), for the fake of two caſes, one 

. a 2 lord Cotes P. C. cap. 104. p. 232. a War. 
20. ee | 


y 
. 


. — 
. 
- 


: 
It 


A. Was 


tions B. vas ſuppoſed 
. conſumed him to 
found, whereu 
. 
| 41 | ſent beyond 
5 juſtly deſerved des 
- >. * offenſe, forwhi 
| which time he could not find her, 
p 28 . = 
fad and ed her like he - 
true child, but on examination ſhe 
was found not to be the true child ; 


vpon' theſe preſumptions he was 
lo not guilty andexecuted ; but the 

child truth was, the child being braten 
could not be found, whereupon the ran away, and was received by a 
uncle was committed upon ſuſpi- ſtranger, and afterwards, when ſhe 
cĩon of murder, und admoniſhed by came of age to have her land, came 
the juſtices of aſſiſe to find out the and demanded it, and was directiy 
child\ by che det dee, againſt proved to be the true child. 


. 


+ 2 


1 


ele a tec 1 A AA =” Tu 


4 * 2 * - 


that nature in one county is not p 


iſon, and the p | 
hare be killing with a ſword, and the evidence 
be of killing wich a ſtaff, or with a 


| cap. 62. p. 135. Sir Thomas Overbury's caſe. (a 


kits ron PLACITORUM CORONA) — an 


% 
= 


— * | ba © ” 1 | 
; „ | " : . "= : £ , 
x y : _ » +4. = 
„ FL % v9 * Q - ins i 4 > { be vi ; ” a 

” . LS . * _ k AX 1 6 * - l 
Concerning variance between the and 

. 14 « ** . * = . * © 2 6 

aud xyhere the evidence proves the indictment, 

24 f + | 1 


or before the time laid in the indictment, yet this proves 
the iſſue for the king; only it is requiſite, if there be an 


eſcheat in the caſe, that the felony were committed after 


the day laid in the indictment, for 8 a 
becauſe che relation of the eſcheat to avoid meſne grants 
incumbrances relates to the time of the felony committed 
32 Eliz, per omnes juſtic Co, P. C. cap. 104. p. 230. 
.- If A. be indicted for a robbery or murder apud A. in com” 
B. if it were committed in another county, regularly he 
ought to be found not guilty, becauſe y an offence of 
unty 1 le out of the coun- 
ty. vbere it was done, but tho it were done in another vill 
in the county of B. yet he is to be found guilty, for the vill 
Poco wen > differ brow the God 
e martis, as 1 indictment were ing by poiſon, 
and the evidence be of killing by ſtabbing, ir doth not main- 
tain the indictment; 9; C. Nep. 67. 4. 
But if the indictment were iſoning with one 
be of another kind of poiſon, or the 


| | F 
the /indi for the common effectual word in both is 


( State Tr Nl. I. . ih. 


I 4. be indicted, that the firſt of Jul 21 Car. 2. be rob- 2 rl. y. 
J bed or murdered B, and upon evidence it appears, that g. 30.55 
it was committed another day or another year, either after 38, 44. . 


%} (cf) Fide "a 
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And the ſame law holds in relation to the accefſarics to 
ſuch principals, and with the ſame difference, | 
If A. B. and C. be indicted for the murder of D. and it 
is laid in the indictment, that 4. gave him the ſtroke, 
' whereof he died, and that B. and C. were præſentes, auxilian. 
tes & abettantes, tho upon the evidence it appears, that B. 
I alone gave the ſtroke, whereof he died, and A. and C. were 

praæſentes, auxiliantes & abettantes, it maintains the indict- 

. ment, for they are all principals, Mackalhy's caſe, uli ſapra 


C8) 
| 601 If A. and B. be indifted of the murder of C. and u onthe 
eyidence it appears, that Al. committed the fact, and B. was 
Han preſent, Us was nccellary before the fact by command. 
3 B. ſhall be diſcharged. 26 H. 8. 5. 
1 A, and B. be indicted as principals, and C. is indicted 
e wii prin A. and B. are con- 
_ vided, or only A. is convicted, and upon the evidence 
4 againft C. it appears he was accefſary only to A. it main- 
| _ indi E.: 9 Co. BY: 119. a. ed Souther's caſe 
Per curiam. (c) | 
A. is indicted for murderi B. ex mabtid Dur 
: evidence of malice in lay, as k an officer or watchman 
e . of his office, or killing a man without any 
vocation maintains the N Fnnmi 
it malice. 4 Co. Rep. 67. | 
Ann ſpeciglly . Jac. cap. a 
for ſtabbing B. not having a weapon drawn, nor ſtricken 
firſt, contra formam ſtatuti, upon the evidence it appears, that 
the perſon killed ſtruck firſt, yet it is good evidence to con- 
i vict A. for manſla ter. A450 Car. 1. Harwood's caſe. (d) 
So if A. bei for petit treaſon for killing his maſter 
felonicd, proditoris, & ex abt fad precogitata, tho he were 
not his mater, he may be found guiley üer (e) and. 
tho it not er wahtid ecogitata, he may be found 
guilt of manſlaughter, wel not Sarg. as to the * 
and fo I have REN TONE times, 


- (b) See 1 Salk. 8 ll. -W poſes, 1 


80 


; 624. N | cap 
_ (4) Shir 86. | KN 
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ee eee DANGER 8 F 
burglariter cepit bona,” &c. he may the bur- 
25 and * dart alan. * nen | 
no higher, * 
eyidence provi upon a — out is 
bytes ns proving 0 him uber of manſlaughter, and 
the jury ought accordingly to find it. Plow: ers 101. 4 
0. Lt. 282. a. . | 


0 


r 


* 


8 "CHAP. XII. 
Canin Be ener of he urs, im- n vi 


35 t0 be groen. 


} 


the arraignment of the prifontrs, and theirglans nem. Th. 
ile received and recorded, the ſheriff returns [2 
of he fury, the priſoners are again called to the 
os 9 and appearing the priſoners 
we told by rhe clerk; that theſe good men now called and 
are to paſs upon their lives and deaths; therefore, 
it hey will challenge any of te thy are s def before 
are ſworn. © | 
I no challenge hinders, the jury are commanded to look 
en the priſoners, and then ſeverally twelve of them, nei- 
ther more nor leſs, are ſworn, You Hull wall and truly try, 
and true deliverance make between. our ſoverei ond tie bog 
and the priſoners. at the bar, whom you all 
Player y ue aue] according to your alm. 10 beþ 
After the ju from proclamation i2-to be male,, That 
„ if any can for our lord the king the pri- 
< ſoners at the bar, let them come forth and they ſhali be 
& heard; den the priſoners are called ſucceſſively. to.the 


$ * 
a Ln 


„„ — BISTORIA PLACITORUM CORONA, | 
bat, firſt ¶ and he is commanded. to hold up his hand, the 
-indigment- is. 11 To this he hath pleaded. not guily 

che iſſue is to try, whether he be or not guilty; 

him 5 ſay ſo, and 1nquire 


/4%.ticheof the. felony. or treaſon committed, or at any tine 

. after. Af if you find him not gi Dh aop Shall inquir, 

4 # hacker bo ay; -han. ie. .qnd. | 

1 n chattels, and if 

SEES. «you find him nur guilty, and that he did not fly for it, you 
| | * ſhallſay fo and no more. Hear your evidence.” 

| I have ſerdown the clerk's charge to the jury, becauſe i 

 contuinyrho effect of eheir inquiry. - 

Tho there be twenty priſoners at the bar for ſeveral fl 

. - nies, and the oath is general to try between the king and 

at the bar, yet the Hy charged with, 1 


Ae 
e the ba, 5 4 b. 
- their. verdiet rouching theſe parti particulars thus char, 


—— part. pe er mum | 
For in law the jury is charged with no wes del 
that have their indictments ad plea of not guilty, and evi- 
D eee den 
ave at 
| e rr 3 pig onſet 
| 8 if zhe jump ſpurn lad been 
"a tne antient law, once 
_ ticularly re with a Fol oe nat is "wa gp 
was commonly held up their verdict, and 


e — given up, 
aud ſo is my lord Cote P. C. cap. 47; p. 110. ad this is th 


9 3- Coron. 449. ene OW — 
Fung, 


v 
, 
3 
ir 
© 
i 
k, 
d 
i 
* 
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quilt, and the inqueſt charged, the 
223 becauſe the inqueſt ſh 
eee viz. 21 E. 3. 
of the inqueſt, but the plea of not guy and the 

ang. bar. Co. Lit. 227. b. Bur yet the conttary"courſe 
hath for a long time obtained at'Newgure, 
more ordinary than after hy ary rr and charged with 
a priſoner, and evidence given, yet if 
court, that ſome of the evidence is 


r cannot become 
not be diſcharged; 
18. 4. mentions not the 


and nothing is 


kept backs or taken off, 


or that there may be a fuller diſcoyeryy and the offenſe no- 


torious, as murder nora 
not ſufficient to cone the 
great and —_—_— ſuſpicion 


charge the jury of 


8 evidence, tho 


wn Re ae 


ly it hath been 


and burglaries may paſs un 
2 — of a perſon probably guilty, where the i oy evi- 


dence is not out or 


given. 
If after the Jury Nord and depirtdd om the bar ge 


out the twelfth, but the 


tempt, and that jury may be diſcharged, N 


(a) And fo it was practiſed in 
| Whitthread's caſe in treaſon, 2 


State Tr. Vol. 1 o, $27. See 
alſo Kel, 47» ond 2 
iven for „ Pere if it were 


, (which yet without the priſo- + 
ners conſent is unwarranted by an- 


Co. 750 110, 


tient uſage ; wide 
103. Rm. 


Co. Lit. 227. 6.1 


* Vol. II. g. 9 gi.) feems | 


to hold is ſtrongly in behalf of the 
iſoner as of the king. | State Tr. 
ol, IV. p. 190. and yet I do not 


| 854 any inſtance, where a jury once 


ſworn was ever diſc becauſe 
the priſaner's evidence was not w_ 
dy ; on the contrary in lard R 

caſe, the court refuſed to put the 
trial only till the afternoon of the 


e 


F 


of them, viz. A. wilfully goes out of town, whertby only | 
eleven remain, theſe ter? 


not give any verdict wich- 
ſhall be mel for his con- 


got do it without . 


attorney general, altho OO 
the jury 8 
e ; 


„who dould not be in town 


b. 630, 631 however 
3 1 law, that a jary 
— — cafe can- 


not de diſcharged, till they have 
given their verdict, and the caſe of 


hitebread was thought a very ex- 
one. See lord 
mere's caſe, State Tr. Vol. IV 


232. and Roehood's caſe, Ste 77 ; 


Vel. IV. þ. 659, 661. and Coot's 
caſe, State 4 N. Pol. IV. p. 731. 


Faſter 16. 39, 76, "— 
ſworn, 


appears to the 


gives the cpurt 4 

may diſ- * 
— remit him to the gat! 
for farther evidence, + — accordin ** 


in moſt circuits of England, (a) for otherwiſe many — 4 
rious murders 


t. in-which caſe it was certain 82 


bs the Sorin of the 1 
put it off or State Tr. 2 


295 


0 | 


1 


57 


5 "of the thirteen 10 void, and the other twelve 


LIFE, ds meet 
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foeden, and new, evidence given, and the verdict taken of 
the new jury, and thus it was done by good advice at the 
- .gaal-delivery at Herford Aug. 1 5. Car. 1. in the caſe of 
_ Hanſcom the departing) uryman, 
GE; uſual ar the gaol-delivery at Newgate, if a 
quis b ee e proloers, and the court find; 
probab circumſtances, that r 
the, priſoners, the court may diſcharge the ju ry of that pri. 
ſoner, and put him upon his trial — Jody, and this 
"3s uſed-alſo.in other circuits. (*) 


5 Upon uf guilty pleaded twelve are ſworn to try the iſſue 
Fe after their departure A. one of the twelve leaves his compa- 


nions, which. diſcovered. to the court, by conſent of 
all parties B. ano of the pannel is ſworn in the ce of 
A. and afterwards A. returns to his com y, which being 
made known to the court, A. is called and examined why he 
- departed, he anſwered to drink, and examined, whe- 
ther he had. ſpoken with the defendant, denied it upon his 
oath, — ns B. was diſchar rom iving any verdict, 
ee 52 4 Ofis & Gn 7 ety = 
r his contempt, 34 Office de Court 12. in 
If en Go bs mitte worn, the ſw * 
hp 
2 eleven be ſworn by miſtake, no verdict can be 
the eleven, and if it be, it is error; and ſo in a 
t, but if ewelye be recorded ſworn, no ayerment 


Ede that one Was unſworn. Lambs Fuſtice 395. 


The juſtices at common law may pon 7 a juſt cauſe re- 


. after he is ſworn. 20 H. 


jurors depart from the bar, a a (abc 


ONES to ment and not to ſuffer an 0 


After their departure th ec 


witneſſes again, and it — be gran, ſo he delivers his 
teſtimony in open court 


they may deſire to pro- 
pound queſtions to tlie court art for theit ſatisfaction, and it 


* 


0) + & bees « 5 | 


0 


r 


—_ eee 


2 


cz *7 n 


ls TOR A PLACI FORUM COURONZ.. 
The jury muſt be kept together without meat, dtink, 


fire, or candle, till they are 
Lt. 227. 6. vo 
If they 


agreed; 24 E. 3. 75. (. Coi 
agree not before the « 
2xol-delivery' into ariothet coun 
them along in carts, and the ju 
their yerdict in a foreign county; 


departure of the juſtices of 
may take and record 


caſes the ſeſſion may be adjourned before the verdict taken, 
19 Aſſiz. 6. per Scot. 41 Aſfiz. 11. r | 


If there be eleven 


| agreed, and but one diſſenting- who 
ſays he will rather die in priſon, yet the verdict ſhall not 


be taken by eleven, no nor yet the refuſer fined or inpris 
ſoned, and therefore where ſuch a verdict vas taken by 
eleren and the twelfth fined and impriſoned, it was upot 

great advice ruled the verdict was void, and the twelfth 
man delivered, and a new venire awarded. 41 Afiz: 1 1. for 
men are not to be forced to give their verdict againſt their 
judgment (e); vide P. 20 E. 1. Rot: 4.3. Norf: coram rege. 


( N. Edit. of year books 24. 4. 
(e) But is it not a force, when 
any of the jurors are obliged to 
comply under the * of being 
ſtarved to death, for how can it be 
expected, that twelve co f 
men ſhould in all cafes happen to 
be of the fame ſentiments ? and 
therefore antiently it was not ne · 
ceſſary, (at leaſt in civil cauſes,) 
that all the twelve ſhould agree, 
but in caſe of a difference among 
the jury, the method was to ſepa- 
rate one part from the other, and 


then to examine each of them as 


to the reaſons of their differing in 
opinion, and if after ſuch ezami- 


nation both ſides perſiſted in their 


former opinions, the court cauſed 
both verdich to be fully and di- 


ſtinctly recorded, and then judg- 


ment was given ex diffo majoris 


partis juratorum; thus in a great 


aſſiſe upon a writ of right between 
the abbot of Niriſede and Edmund 
de Eyncourt eleven of the jury 


' found for the abbot, and one for 


Edmund de Eyncourt, in this caſe 


the verdict of the eleven was firſt 


Vol. II. i 


& omnes alii preter Radulphum f- 
lium Simonis dicuat Juper 2 
tum ſuum, c. and then the 
diftum of the twelfth Et gradi 

Radulphus iu Simonis dicit iz 


nſideritig pr ſacrdmentum ſuum, c. 


follows the judgment, & gui 
prædicti undecim concorditer & pre- 
an bg qudd predifias abbas 2 
u fradiffa *majits fat 
beant tenendli dee confller 


Os. ideo con atum 
of, qudd prediflus abbas & ſucceſ> 


fores ſui teneant prædicta tencmenta 


„ec. Placita 


de cætero in n. 


coram juſtic ĩtineraut in com*Lis+ 


cola anno 56 I as 29. in dorſo. 

In an affiſe of novel diſſeiſin be · 
tween William Triffran plaintiff, 
and Fohn Simenel and others defen- 


dants, where the whole jury con- 


fiſted of only eleven, ten found for 
Triffram, and one for Simenel, and 


| both verdicts are recorded in this 
manner, Decem jurati dicunt, 


Sc. & undicimus juratorum, ſcilicet 
Johannes Kineth dieit, Sc. Et, 
quia dicto ; 


| mayoris partis juratorum 
Handum off gy Pagc ef, ,quod 
frediftus Willielmus recuperet ſti» 
recorded, Robertus de Harblinge * ſuam de prædictis tenementis 


py + Þ® 


the ſhetiff mult ſend 


quiere; whether in ſuch 


8 


_ 


8 P. 16 


: 1 — w Aged Jann 2 
6 25 Vt um recoguziornel ua, 


1 


6 N - 2 1 ag de Hag bam, 
| 2 bf aſſiſe in Norfolk anno 16 
ö 2 1. The frerwards 


. e f 
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| gs ys be Siren br 


Afſpz. 13. 


4 ta cantur per fur 8 9 . marc as 


5 pot eng gr S2 an im miſericordia. 


14 E. 1. Rot. io. coram 1% 
The like practice is ſuppoſe 


vered ſeifin of certain _— 


Samerton inſt . 
Buitelye e TO de 


prior a com- 
greutly, that injuſtice had 
dong him-by Lovetot at the 
afliſe; 


ant thereupon the bi- 


3 of Wincbefter and others were 


uſtice to the prior. Upon this 

eto; und Pageham were called 

before the ſaid biſhop. &c. and the 
8 to Loperot, . Quad 

am irrotulationem 

18. contrariam ve- 

gs rediQojuraterum aſſiſæ prædictæ, 


e ta hear the matter and do 


3 * & hoc paratus eſt verificare 


per predictis Juratores, qu 2 1 


7% 85 — Nast ſv} 


which e r r 


g themſelves, and in - 
* bene, & ritè pro- 
Bee ad captionem illius aſ- 
* fife; unde vocant recordum ro- 
* rutorum £ ſuorum, N wo which 
" the) ent pronou y Lowe- 
tot wa 2 f in in Fore we Wi 
manner, m 
- 66 a\ſifam * Fe [cow rtum ] 
fit, quod' Edricys, de qud 
4% dictus Martins exivit, fuit li- 


der bomo R Hbers condirionis; 


"wa quamvis ipſc Earicus, & exi- 


2M tus de ipfo proveniens tenuiſſent 


** de icto Priore & de præde- 
s cefforibus ſuis, . 1 
io villen \ & per vi a ſer- 
„ yitia, 2 eis non ptæjudicat, 
5 deb minas corpora ſua fiat * 
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unus recognitorum pre. 

food uòͤd in vere- 
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illud A ana hg coptrarius fuit 
alis recognitoribus, 
„ narrando aliud quam inter illos 
40 fuit A ce ficut per exa- 
© minatlonem eorum convictum 
1 cumpertum] fuit, & manu- 


„ Cg eſt per, &ec. &e. ideò iple 
„ce, manucaptores ſui in miſe- 


of rigs 


"= ricordia. Et præceptum eſt 


. vic', quod capiat prædictum 7, 
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nod habeat corpus ejus apud 


| '« teford, &i ad faciendam re- 
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Winton and his fellows then pro- 
ceeded. to examine Lovetot and 


Pagebam touching the faid judg- 
ment. + quia in 404 18 
-** rione ſuper veredicto primæ aſ- 
© fiſz compertum eſt, quòd J. di 
*© Pykering unus recognitorum ptæ- 
«© diftz Ae arte in lud vere· 
© diftum, contrarws fuit omnibus 
** aliis recognitoribus, narrando a- 
Aliud quam inter eos fuit provi- 
* ſum; an nichil de illo contrario 
in · recordo pradifto ſpecificatur 
** fixedeclaratur; 2 
ir dictum captum fuit & receptum, 
tu ac ſi omnes de uno & de eodem 
s afſenſu fuiſſent in veredicto pre- 
e difto ; nec etiam veredictum ip- 
4 forum. undecim declaratur five 
& ſpecificatur, &c. nec duodeci- 
mus ab undecim fuit ſeparatus, 


nec examinatus per ſe; nec un: 


60 decim à duodecimo fuerunt ſe- 
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«* mtores athſz p 24 m m 
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«* ditus Martinus fuit villenus ip- juratores per ſacramentum 
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| Ma dar 22 * {quay ne guil- 
"Þ 9 Dux the jury that quits him o o inquire, who com- 
| ed the fa. and that ſhalf ſerve;;as an indictment. 
find did the fact. 


nſt that 5 Werthe ju j 
© Kent it is h that EGS. an in- 
inqueſt, 
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ppry. to preſent who did it, for the 
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the book concludes generally, Et tiel courſe tiendra, ou home 
elt indite de mort de home & aeg, 3 E. 3. iter North. Coron. 
307. fo tit, they made n 5 where the ¶indict- 
ment wis bY ythe ck or by the coroner”s man ] 


% « fg «6 EE & contra —— 
4 he & 22 cde —. + terra: captum per xi 28 
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9 Trance Avia non fuit ibi ve- ** limitatum ; ſecundum ve 2 
1 —— niſſi cale, quale imper+, tum 3 deberet dici ſuppletio 
. „ feftum, quis per xi juratores . prioris veredicti i defeftivi, quam 
ptum: & quod prædicti gudi- s eidem contrariari. To which 
\ << tores non admiſerunt contearium Martin rejoined, - and inſiſled, 
"Ss e verediftum redicto, quia „e predict ail fuit plena & 
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The ſame law in an appeat'2 3 Cyron. 78: * 
7. Rat. 21. Raftal's Err, ſs 9 Y F 
Me, at this day 9 lar and 2 hath' obrained, that © 
. gnment u z the cofonet's inqu —— * 
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gequ it the priſonef, ſhall i apes who 
Fer 7 manſlaughter, and com DW 
form, for they uſuallꝝ ſay, if ibe 

a-Nokes did it. 37 H 8. B. Coron. 32.2 KE. ih 347 
Cron. 39. Dy. 238. 

And as to indictments vf robbery, kate pat 5 
quit the priſoner, they do not inquire who n is, 2 
4. of the difference is, that for the mo 
the petit jury were all of the ſame hundretl, w 1 thi 5 
fenſe was committed, and then upon the ſtatute of Vinton 
the hundred were to anſwer ie corgoribus wy ber 1" x — 
therefore it was reaſon to put them upon rhe inquiry, 
committed the robbery, if it appears to.the court, A 2 a 
robbery was committed, and the caſe of 3 EZ, Coron, 
307. was in Eyre, but now the jury, that tries, Well a3 
inquires, is for the moſt part of the reſt of the county, and 


therefore they anſwer only the point of or x > 
vide Stamf. F. C. 181. mk 5 $9.0 | ed 


The jurors of the petit in ſt are charged to in 
the N 7 fled, and ſo of to good af c and chattels, e 
an inqueſt of office, and cle vidi ſupra Par: 1. cap, 
27. p. 362. But it hath been held, that a preſentment of 
flight before the coroner /upen viſim 22. is concluſtve 
to the party, and not traverſable: u Japra dei, 
Part I. cap. 31. p. 416, 417, 
And therefore it is, that if the — in quelt ſuper vi. 
fm corporis preſent a figam fecit, and the party be taken 
and arraigned, and pleags to that indictment, the jury ry ſhall 


not be Kae to inquire of * e fugom ſrcis, b bebayſe Hung 


PO VE SITE Tue; iu dh geh dots 
T EIA Furati dicunt, &c. Et not 2 — on _ 
recu vit predifta that reaſon hy the record 
ue per 4 veredie - the verdict is ſgid to be impert 
* kiffer, petit judi- was not, becauſe all the _ 
"Sem icturn g _— n 
g rediqum — mrigſpne gartis Were not 
4 fact aliquo modo — — 11 2 — recorded, which i 22 
« gem & 3 regni - to be the oſage i in ſychcaſe, 
fy mad debet adnichillari, abſque rows moris of aver. 
de attina,, &c, i 
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"s he did not fly, yet the record of the*1nquiſition 
oe = ing the flight ſhall take place to intitle the 
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5 eit a/pertavit, the jury may find him guilty of 
i” felony, and gee him of eee and ths 
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451. Stamf. 9. fol. 165. 4. 
"a . a man be, indicted. of — — 5 mali 25 precogi 
tata, the jury may find hi guilty of manſlaughter. 


TI.. 282. 4. or that he kilſe 185 defendendo, or per in- 
Fortimium; but nota in theſe caſes it is not ſufficient; gene- 
rally ta find it done ſe defendendo, or per infortunium, but [ 
| 2 ſpecial matter muſt be ſet down Lack! it was done, and { 
n the ſpecial matter ſhe n it ſhall appear to be mur. | 
der or manſlaughter, the court will accardingly Judge 0 of 

tit, tho the jury SO Et fic per infortunium, or fic /e de· 
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. ae 2.43 
I 1. 22 
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the ſotſeiture of goods, and therefore they may nor find 1 
general vol — but muſt find the ſpecial matter, aud 
Pave ix to the court to judge. 

At the ſeſſions at Neugate 16 Car. 2. 8 
it appeared, that 4. a boy riding in the ſtreet upon ati 
e $,ancther bo eee the horſe ran away 

V 
for this A. was grand inqueſt, 
e found him generally not guilty; — 9m 
in doubt civing the verdict, becauſe it was per infor- 
| ;uniuy;, and ſo ought ſpecially to be found, but becauſe 
the coroner's inqueſt had found the ſpecial matter, and 
concluded it, as in truth it was, per infurtunium, which 

ſentment 4.” was ready to confeſs, that ſo he might kae 
85 pardon of courſe, the verdict of nat guilty was recorded; 
ry re cer uſual courſe in that caſe ; but it 
was agreed, that if C. had cf his own accord put the horſe 
into ſperd, and he had ſo killed the child, it had not been 
| 8 1 but 3 ee 2 caſe 

ng Anne Jones | 

But now ſuppoſe the priſoner killed the party, but 
in ſuch a W r — | 
memory, or if a man kills a thicf, that comes to rob him, or 
to commit a burglary, or if an officer in his'own defenſe 
kills one that aſſaults him in the execution of his office, 
which are neither felony nor. forfeiture, whether is itneceſ- 
ſary to find the ſpecial matter, or may the party be found 
vet guilty ? Foſter, 3585 
——.— and fo I have known it conftantly-prac= 

re and 
Nos ry wag ver not find the ſpecial matter 

7 the reaſon in har in theſ caſes thre i neither f. 
lony nor forfeiture... 

Agi in felt dean een of f BE 8 
(02.54 VI any attempt to commit murder, 
| common high way, or in the 


« burglary in 2 

46 mung, hbufg the evil der ws and if the 

te ſame ee er ſhall not 

* loſe any goods or chattels, but ſhall be fully ac- 
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F if he were lawfully acquit of the death, and eng 
tuled in Cocper g caſe. P. 15 Car. B. R. Croke, 5 
But it is uſed in ſuch cal (and E 4 for 
ial matter, and the 
hill of Waden of the grand jury 7 be fot murder, and 
to hayt᷑ the party arraigned-upon the bill of indictment, 
and to he acquitted thereupon upon trial, and to enter the 
acquittal upon the bill, and then to confeſs the coroner's 
preſentment, and to have judgment alſo thereupon; thus 


dee done in the caſe of Richardſon keeper of Newgate, 


who Killed de that had committed a robbery and made 
he could nor be taken withour being killed 


And therefore, where a thief was killed. in purſulr be- 
| conſe of neceſſity, if the ſpecial 3 found, the killer 
mall have judgment, guid eat fine dis. 22 Aſſx. 55. 


4 179. 22 E. g. Coron. 258, 26 Nx. ag. Coron. 1 22 


E. 3.  Coron. 261. and the reaſori is, becauſe it is no fe- 
| lony, nor cauſeth any forfeiture ſo much as of goods, but 
is a juſtifiable act, and ſo differs from 8 ad 


ED feu, which give a forfeiture of good. 


And ſince in an indictment or an appeal 17 felony the 
defendant cannot plead a juſtification, he ſhall have the ad- 
Fantage of it upon the general Ran: + 26 a 8. 5. 
% EH. 8. B. Appeals 122. 

et uide 37 H. 6. 20 C 21. per Needham upon an in- 
fiament of 2 the defendant may plead, that in an 
appeal before the conſtable and marſhal of treaſon he be- 
RR Hee killed the appellant; yer in that caſe it ſeems, 

TED if he plead eaded not guilty, he ſhall have ane el that 
| ſpecial juſtification upon evidence. 

But [notwithſtanding] this, that I have faid; where the 
| matter itſelf appears not to be felony, the priſoner up 

: writ} di _ be found not guilty, without ache 
* matter, and ys. ent P. 15 Car. 1. 
ore, P. 5 e 


Teet if the deer gw nd not the ſpecial matter 


but murder or manſlaughter, and the priſoner is arraigned 
ypon it and pleads not guilty, and upon the evidence it ap- 
92 e the man, but in ſuch 2 

manner 
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as makes no felony, as a thief that. aſſaults him os 
upon the bighway, or a tine? that reſts the arr in this 
caſe the jury cannot find a eral not guilty, but muſt find, 
that the priſoner did it and the manner how, and this 18 to 
de entered of record, as in Caſe of a verdict ſe defendendo. 
"And the reaſon of the difference is, becauſe in the for- - 


mer caſe the jury gives a verdict of no? guilty generally, 
vithout — 1 e- e But where à man is — 


upon the coroner's inq A 
y not 


and pleads not guilty, if the jury ju quit the 
yuilzy, yet they muſt"inFuire who did it, for the ir 
parent there was a man flain, becauſe the coroner takes 
inqueſt upon view of the body, and if they ſhould find him 
generally not giilty, and yet ſhould upon their qther in- 
= find he led him, it would be a cbntadlction in 
and therefore in this caſe, they are to find the ſpe- 


1 and 8 emen 


for his diſcharge. 
Many ſpecial dente have been found, as upon the 
ves of ing; ſo upon the point, whether n ror 


ary, bat is difficult to find them ſo that may 
3 becauſe there 9 ; 

uired to be found, that if OE W the * 
wert will fall only to manſlau — 
I have rarely known upon any f rend 
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ven for murder Lauer but commoniy for 
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e antiench 

it was held it would amid the verdid. 24 E. 3. 24. 4. 

But at this day the law is ſettled, that it is only a miſ- 
©; RG fineablg.in them char do it, but avoids not the 
eier, 14 NM 1. 29. C 20 H. y. — 2 fog 

® Bai if it be at the charge , for the a of the m 


ee 7. 30. | 

4. 6. 
„ 2 ee eee informative of 
AE this is cauſe of challenge, as the law ſtands at this 
u but antiently it was held otherwiſe otherwiſe, and that it was 
we 2 ul, and has was haxeaſon giveninche kee 
LE 6. hp. 2. which enacts, T 9 of aſſiſes be 
. — — by the the ſheriff 1 ene before 
8 44 9 ns, z that might urors 
«of cheir right before the ſeſſlon. g, 
But this 8 great incohvenĩence in embracety and 
2 with Jen and therefore i it is Juſtly difuſed and 


N reman have: a piece of evidence in his pocket, and 
| den e 2 ſworn and gone together he ſheweth it to 
FINES the Jurys but it a- 
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yoids not the verdid, ths the ab appear upon examina» 
tion, M, 23 Car. 1. B. R. 41 Liz. 2. B. &. Croke, 
1. 1. Fe e ere H. 4-18, 8. 


But if after the jury iworn either party delivers a piece 


of evidence to the jury, and the verdict is N him 
ihe, 8 it, it avoid the verdict, but then this 
pear by examination, and be indorſed 56 the po- 


or werd ſo as 1 725 of and & it muſt not | 
555 gag a a ter Ie & 41 Eliz. B. R. 
E .. YET 2. og” 
505 if . * verdi bim chat deliyered 


8 e ig 
od piece of evidence under ſeal be en the 


= r to haye 1 it with them, but not if it be 
E if after the jury vi Som je 3 evidence not . 


= Bur 


cal be by the « A delivered to the jury, it doth 
Ee the verdict, and ſo it is, if it be delivered by a 
mere firanger,. or if it be delivered by one of the 
and = yerdidt be | 59 
delivered. M. Eliz. B. R. Croke, u. 1. (c). 
"i der the jury From worn nd gone Evan the bar they ſend 
his evidence, that he gave openly in 


for a witneſs 


to repeat 
court, who doth it accordingly, this appearing by exami- 
nation in court and indorſed upon the record or poftea will 


avoid the verdict. T. 32 Eliz. B. R. Croke, u. 17; Mas- 
W dern (4). M. 20. Fac. B. R. Hillord & Hall 2 
not: done-openly in court, nor in the 


5 M. 32 Eli. B. 1 ; 


Elme's caſe (F). 

But if the Sury after their deyartues from the bas dhe 
1 hear the refimony of a 2 they may be ſent 
for into court, and the witneſs may be heard again openly; 
n . 


Mos. Blix. 616. 
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1 17 depoſitions are read in court to the jury, and after tie 
_ -jury worn and going from the bar the ſolicitor or proſe. 
Tutor for the king or party without conſent of parties c 
dtlder of the court delivers the copies of the depoſitions to 
the j jury, if they find againſt him on whoſe the copies 
were delivered, the verdict is „but if they fin : 
him on whoſe part 1 were ivered, and this a 
by examination, and be (as it ought to be) indorſ Int 
- the poſes or record, the verdict ſhall be quaſhed, and a ney 
wvenire facias, or awed for a new jury "ſhall be returned, 
M. 20 Jac. B. R. Hillord and Has 3 
If after the evidence given, where divers 8 are 
read on both fides, and the clerk is making up his Jer 
df evidences, that were under ſeal, to deliver to the j 
the ſolicitor for the plaintiffs delivers a bundle of depoũ - | 
tions to the jury, ſome whereof were read, and ſome not 
= and upon examination this appeared, tho le Tun 
wore they end not the bundle red by the dolle 
t the verdict for the plaintiff was for this cauſe 
8 » wel ed, (the matter being indorſed upon the record) and 
a new venire fatias awarded, for great inconvenience may 
be by ſuch a raktice, and the oath of the jury, that never 
0 into them, was not regarded, for poſſib it may 
be a miſdemeanor in them to mph into it, which 8595 
nat excuſe in this manner, 7. 165g: 1: & 79h 


K. 1 1 ot he 6. 


he after che ju peaks with a juryman, 
- Yr" 9 touching che il uy from pra in iſſue, this doth not 
eee given after for him. MT: B. R. per 


ut if he or any! in his behalf ſay to fury fte his 
2 from the bar and before Og, given, the caſe 
is clear for the plaintiff, this' ſhall avoid the r verdlich, os . 
ven for the dalntiff, fe for it is new evidence. "HM. 22 
B. R. Athil ger judged.” 2 Rol. Abr. 7165 * 

II A. be challenge ff and twelve mare ſworn, . yer 4. 
goes along with; the tive ſworn and is preſent at their 


confültatian, af 4, , gives. no new evidence, nor Fang or 
directed 
11 


= 


oy CAD Bra 


woo 9, rr i any, See oe a 


Oo © 4 -.. 
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HISTORIA PLACI TORUM corots, 


directed them to find for that pry, eu for whom 2 
is given, the verdict is good A. 


Now touching fining of jurors I ſhall add farther. 


If a man, that is one of the indictors, be returned upon D 


the petit Up and. do not ne n he 
40 Az. 10. | 
If a jury ſay. they are 3 N g aſked, who 
ſhall fo for them, they ſay their foreman, Fur upon 


ther inquiry they are not reed, the jury ſhall be f ned, : 


viz. every one apart. 40 MHz. 10.. 29 Alx. 
If a 3 be called and refuſes th appear, or if ba: | 
ving appeared withdraws' himſelf before he be ſworn, 


2 ma ogy upon him at their diſcretion: 1 | 


"oe he. be pe AY and while the challe 
.. himſelf, and the challenge fa. es 


allowed, and he be not preſent to be Bs 36 K. 6. 27. 4. 5 
ot being ſworn withdraws himſelf from his fellows | 


the verdict given. 34 E. 3. Office de court 12. 
If eleven of the jury be 5 and the twelfth 
and makes his companions y it, heretofore ſuch jury- 


ſhall be fined for his 
miſdemeanor. ' P. 17 Fac. B. R. Park's caſe. 0 * 


man hath been . — = bh wilfulneſs, 8 AX. 35. © 


ken fined, and the inqueſt taken by the dther eleven) Ju- 


3E. 3. Verdict 40. 


. doch me n hind. 
been diſallowed, and the judgment upon the verdict of 


eleven jurors reverſed, and the juryman (fined and impri- 
ſoned) diſcharged, as being contrary to law, for it may be 
the twelfth was in the right, yet howſoever his conſcience 
is not in this manner to be forced, and therefore former 


precedents of this kind have been diſallowed. 41 E3 * 


11. 4. 41 KHz. 11. 
But what if a jury give a verdict 


45 all reaſon, con- 
viting or acquitting a perſon indicted againſt evidence, 
what ſhall be done? I fay, if the jury will convict a man 


againſt or without evidence, and againſt the direction or 


opinion * Ns * the court 


this ſalve to reprieve 


* 
2 


— 


; * 2 8 7 . a . | | ; 
1 HISTORIA: $LA6re GK ebnete 


* che perſon conyi& before judgment, and to aint 
> a Fake N. i 
as to am acquittal of a perſon inſt full evidence 
it is likewife certain 1 them back again, 
Ly and o in the former caſe, to co . bee of ft Ee 
2 record the verdict, but if they are tory in it 


And l ſtafidtotheir verdict, the court muſt take their verdid 
* 2 Wo nr it; but may reſpite * upon the acquit. 


nee ſhing the i, 1 ſhall „ what] 
| think may eee _ | 

8 1 in ſuch a caſe the king may have an attaitt, 
5 Ss S ce 4 ray eee uf fer alien can have 
t, becauſe the guilt is affirmed by two inqueſts, the 


grand l that nts the offenſe upon their oaths, 


LAS e e yer where th 
£4 . quits, 2 4 verdict, 
„ . ni, ty ee fg yer, fri 
"© Ser eg: en this agrees the book 10 
. "Hs Attaint bo, 64. per Thorn.” 
I 2. By the Ponte of" 26 H. g. rap. 4. . 
. oe before whom any perſon is ac t- 


galnff pregnant evidence in rer the ee 
mia bind over che jurors to appear before the prefident 
and council of the marches of M alu, who may, as they ſee 
ue, fineandimprifon fuck jurors by their dfcretion. 
8 4: 1 do . the K's ber _ have - 
. dag prece jurors, that uitt ons 
- murder, or ore felony tried in that ans the have 
| gone againſt pregnant evidence, that have been fined, im- 
I ed and ee to their good d their 


e hath been done before juſtices i in Eyre, and the 
of king's bench is a court in Eyre and much more, 
2 Hr eben court may reverſe judgments given in Eyre. Sec 
2 48 . Fe T. 43 E B. R. Rot. 979. Noy's Rep. 5. 
| arton's cafe, where the 3j Et. 5 Ks —_ 

8 ———— prifoner of murder agai a? nx 
| © evidence, a __ finding! it only waage were fined 10 


O Fideſuprap. 159. 


apiece, 


” a fro ww oc.a tic 


a HS an - ws 


e A. 


— 


SSK 


S. JK AA 8 


ber in the king's bench . great evidence, and 


2 2 | , | dz g 


- morons Werren corn z 


o «. 4. 
as of the priſoner, and cormtritted, and chi was 
Sa e 
& % Fir 5. R. Felv. . 23: * 

M 42 Ez. NX. ch . 12.3 99% 0 
—.— . peal of murder a confi 


* 


6 


in the verdfet not guilty, and if + 4 
re court dle it, then to change their verdicł, and ae. 
cordingly they did, and the c ur difificing their Wwe * 3 
they went out and found tim güte, anck this a * & % 


being diſcovered, the principal 75 rates wert fined "4 2 
imptiſoned, but this fine was for their e he * 
practice, not for their verdit. © 

7 R. 2. Corum. og. The jury acquitted n 


„ 


„ 


court bound the jury for behavipur of the pri- 


ſoner; the re 1 ugre uel Ity 255 2 
notes annexed t kgs» yore for 0 „ x 
„e been . 


4. n, in 2 of of office de 
— in the Shs 6 odd 4 vent in the 
court of wards for fining of jorors, not find ac- 


ecording to their evidence. H. 28 4 e co | 


Pdf. baronibus. 3 Hughes 196. : 

5, The practice of the King's bench to fine j ju > for | "or 
finding verdi&s contrary to their evidence was endea- Y , 
vouring to be brought in practice * 3 ＋ es of A pri. 
ut and about 14 Car. 2. in an Oxfor ire cae e. aiths 


and his eleven companions jurors _ in he 6 Eee. 
A ol 


for ſuch a verdict, and the fine eſtreated into 

quer, but by the whole court by the advice . 

eee e ba wi pen" 
HOY contrary to law G CY 

1G; . Before er and _terminer and gaol-Gelivery, © 

if the jury Rong a 4 Klon — to their evidence, the 

uſe was to bind them over to appear in the king's bench to 

anſwer an information, but I never knew any 7 7 6 

and indeed it were impoſſible almoſt for any ju 

to convict a jury % ak fuch an account, becauſe Able ; 


00 m cap. 24. b. 1bo. Vaugh, 148 1 2 
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the jury acne a 5. 56 could be Sed in pat 
this therefore ſe den to me to be but in terrorem.. . 
FJ. Rur then eee eee | 
4 the lag g bench into uſe before juſtices of gaol-deliver 
7 45 C... ger and 0 to fine jurors iN ney. cauſes for | 

obſerving the jadges directions, and acquitting felons 
their evidence, and accordingly . | 
| 


e was fined 5/,« man for-acquitting a indicted of 
* yr the ſame as is 
* bhereaſſel mentioned, this fine was alſo eſtreated into the | 
. # + Exchequer,” but all the court after great advice with the ' 
| 4 of the common pleas ordered a ſtay of proceſs there- 
5 5 * n, as being neither warrantable by law nor antient pre- 
| ering: court leſs than Zyre. ; ,_ | | 
E the gal- delivery at Newgate 10 Mais 17 Car. 1, [ 
WT: 100 Wag / les eleyen other jurymen were finedfive marks WM t 
5 | aa acquitting Richard Tomſon and others indicted 
8 conventicles, Es qu nod 9 ſurgtores | adtunt & ibidem ei. 
d Rickitum To de. predifts tranſgreſione & 
— contra regem. 5 regni Angliæ, & contra plenan 
1 iam, & contrudireſtionem curiæ in materid legis ibiden 
te 


= 
. 
pp ow a os * 


premiſſis eifdem juratoribus verſus prefatos Ricat- 
mſon c. in died cupid ibidem 2 dat & decla- 


ke: 4 pr eis 1nupofitis in indiftamento prediflo acquit 
— in 2 lilli domini regis nunc legumqut ſiu- 
4 gan obfiruftionem & impedimentum juſtice 

lun exemplum omnium aliorum juratorum ir confi 
— mie cel delinquentiim;+ . . 

"They were thereupon committed, and brought their ba⸗ 
8 2 f 35 Sb inthe court of common-bench, and all the 
of. England were aſſembled to conſider of the lega- 
8 yo e, and the impriſonment thereupon, wherein 

* ; firs ome little diverſity of opinion, whether without 
\*  geauſcof ſult returned 1 the common pleas could give 

7 judgment touching this fine, and if there were cauſe, de- 
liver the party, or whether he muſt go into the king 
, bench * * e and certiorari, - 


0 ehe, Vagh. 1 | 


* 
þ #&© 
W 


4 
Hl 


ov 4 — 


wn A, um 


es * 
* | 


But 


msrORIA L AcrronHα cox ON. 
But it was agreed by all the judges on gp (one 


only difſenting,) that this fine was not legal upon the 
jr for they are the j of matters 3 


1 


inſerted in the fine, that it was contre direFionem curie 


Lane legis this ended aocche mater, far Kwis im- 
poſlible any matter of law could come in queſtion, till the 
of fact were ſettled and ſtated and agreed by the 


fra of fa mater off den were the only or | 


pe 


to the ſatisfaction of the court, yet the jury are judges as 
well of the credibility of the witneſſes, as of the truth of 


the fact, fo wr they might know ſomewhat of their 


own knowl that what was ſworn was untrue, and 
ſibly they make know the witneſſes to be ſuch 28 


ent Judges: | 
And-al the witneſſes might perchance ſwear the fact | 


could-not believe, and it is the conſcience NT | 


that muſt pronounce the priſoner guilty or not guilty. 


And to fay F caſe 


that could be to-the judge, if be ar. his peri take 


9 guilt or innocence of the priſoner, and if 


dge's opinion muſt rule Re rial eas the trial 

by jury would be uſcleſs.. _ 
1 roul and upon view of the precedents in the 3 
court of common bench, where L not legally. com- 
mitted or fined had been diſcharged, tho ng, cauſe of * 


vilege were returned, the jurors were diſcharged of 


impriſonment. 


And therefore, altho che long uſe ol fining urors in the 
king's bench in criminal caſes may give po Fo ni 


dition to fine in theſe caſes, yet it can by no means be ex- 


tended to other courts of ſeſſions af gaol-delivery, ꝙer and 
terminer, AE en eu de der — 


1 


34 mern PLACITORUM bon 
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en fort & dure. TY 


Lag hikers conbdered he plex ofthe prior inc: 
1 pital cauſes, namely, 1. Conſeſſion. 2. Pleas in bar, 

| — 7 3. Pleas to the felony, or not guilty. 
And have conſidered the proceedin Ein onder to brig 
the party to his trial, and the — by the jury. 
Ir remains, that I ſhoyld now come to conſider what i 
dn booming dons eee but ſtand 
mute-and make no d n | 

In this matter theſe things are conſiderable. 


| not. 
; 4 Noe: i pry penalty is of a ſtandi 
7 Whites cauſes, and therein 


* fort and dure. 
cqutions are wp be uſed the e 

„ eee F 
Feds 1. to the firſt of theſe. 

Ithe hath received his ju t already, ok 
con 8 ye brought Rs = „und demanded what he 
can ſay, judgment not be given againſt him, 
if convicted, or why execution ſhould not be be. moat and 
he faith nothing, yet this is not ſuch a ſtanding mute as is 
in hand, for he is already convict or attaint: And there- 

8 re in ſuch caſe, if the party ſo called hath always remained 
Leun from the time of his plea of not gig, if he be 


| (el But now by dw had been comrited by rerdit 
Geo. 3. c. 30. fy pron deing n; and ſuch judgment 
arraigned on any indi t wall ve all the — conſe · 
peal of felony, 45 on any indi- uences, as 2 conviction by ver- 
ment for piracy, ſhall upon fuch | or canfeffion. 

arraignment ſtand mute, or will not - And the ſame law is, with re- 
anſwer di to the felony or pi- —— to an arraignment for treaſon 
Tacy, he be convicted of the or petty larceny. See Burn. Tit 
offene, and the court ſhall there- Mute, 2 Ff. 177. 2 Hawk. P. C. 
upon award judgment and execu- 329. | 
nien, in the ſame manner as if he * 


W 
. * 


called 


— 


Wr 2 


e * of Peau, 


5 E and whe | 
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„ tt Fr Ru.,gzv or e 


1 


— wy 


or — © 


mw A _ RI <4 = = 


55 


-— Re i 


> ww —F-A>- 


% 


* 


HISTORIA PLACITORUM CORONZ. 


called-to-ſhew what he can ſay, why he would en hav . 
not be in- 
kor not, but be ſhall have pre- Fg 


pan: his rer or execution 
it 


returns again, and be taken and b 
cauſe why execution ſhould not be done, if he ſtands mute, 
an inqueſt of office is to be taken by the court to inquire, 
bes or not, and if it be found, that by vi- 
ſitation of God his abjuration, &c. be hath loſt his 
it ſhall be alſo1 
1 —.— * ef ein 
or execution (as 

de awarded againſt him, for he 
deen e agile he may plead i rol 
19. J. 8 H. 4. 1. 3. And 2 


ors 


PINE 


8 uilegat or len corps by Ws b 


de qua infr 
2 3 the book of 26 Afz. 2 
— abjured ſtanding mute ſhall have peine & dure is 
en, for he ſhall be hanged, if he 
lee Stamf. P. C. Lib. II. cap. 60. fol 1 50. b. 


If a man indicted of felony demurs to the indicment, 


and will not otherwiſe anſwer, this is no mute, 
but if the demurrer be ruled againſt him, he ſhall have 


of death. 14 E. 4.7. 2 
fel 


I a man indicted or 
and puts himſelf u — — 
an 


country, and 
other day and then 


e already joined; and id in an appeal. 15 K. 
4. 33 


But if a man ahjures or be outlawed of felony, and after | 
to the bar to ſhew 


, whether it be the ſame 


* 5 


mute of ma- 


loo) plexdonreuil, 


priſoner at bar will ſay nothing but mute, yet 
this is not a ſtanding mute, for the inqueſt ſhall be taken 


And yet even in that caſe it is poſſible the | | 
SD oo pore STEEL x 


LY 
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ſome advantages, chit the law gixe him for his defenſe; x 
challe examination of witneſſes and many matters fur 
hs ee: {phetefore] the court hath uſed ſometimes by 
inqueſt: Jametimes by inquiry ex officio by the inqueſt im- 
pannelled to. ã his iſſue to inquire, whether he ſtands 
mute of malice, and then wy him, or if it be exvi/tationg 
; ws than to reſpite his trial, but if he ſpoke the ſame day 
hearing of the court, then ſuch inqueſt of office is 
bt 1 the coup is of their own knowledge aſcer. 
agility no Peak 43 A. 30. 8 H. 4. 1. C. 
5 _ ſtandin rev ry __ prior is Roy” where he hath 
leaded unt gui and put himſelf u coun » tbo 
1 Aer he erden ir, ey oh 15 
Ik a priſoner for felony pleads not guilty 7 1 himſelf 
upeqn the countty, and when the jury appears he challen- 
grnth pereinptorily above thirty- five, in ſuch caſe the jury 
af hot to be taken, but judgment of penance was antient- 
| . _ * and fo it was no attainder in caſe of 
ony. n 3. 234. 14 E. 47-6; JH, 
hr 2. 2 G 
eie hereig Was after declared otherwiſe, and by 
2 fe of all le ane deere of death ſhall be 
given, 6 ſo it was an attainder 3 H. 7. 12. a. where it 
| waz fertled fot a rule in all circaiing and ſo it continued 
utkll 22 H. 8. 2 14. when by act of parliament the 
Aeg was feduced to twenty, and ſo the judgment of 
death upon. peremptory challenge ceaſed, unleſs in high 
on or! treaſon, where it ſtands on foot as before, 
vide Cs. ban. 162. p. 227, 228. who ſeems to hold, 
that for challenging above thirty-five judgment of pein 
Fort & dure ſhall be given according to 14 E. 4. 7. 4. & 
3 Hog. 2. 4. per omnes juſticiarios contra Keble. 
Regularly therefore a man is ſaid to ſtand mute, when 
being arraigued far. felony or treaſon, either 1. He anſwers 
not atall, ar 2. If he anſwers with ſuch a matter, as is not t 
allowable for anſwer, and yet will not anſwer otherwiſe, or | 
2 Where he pleads not guilty,. but when demanded how 
e will be By 8 will * nathing, or not LG himſelf 7 


5 n che mars. | n 
ve EW. - : r 1 
4 4 5 8 : g- * 7 a. 4 - © - : «4 * . 4 
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HISTORIA PLACITORUM CORONE.: 


lony the court auger ex officio to imp ta jury and ſwear 
ins an ar pot mg -of office to — hy, he-ſtands- 
ice, 


and if found ſo, he ſhall have the judg- 
— of peine fort & dure, or whether it be ex viſiatian-⸗ 
Dei, and if found ſo, they are to inquire touching all. 


thoſe points, which he — poſſibly plead for himſelf, 
as whether a felony were done, whether he be the fathe. 


ther he hath any matter to alledge for his diſcharge. . 
But what if all this be found againſt the priſoner, What 


againſt him, tho he never pla. ſeems Fr u 
mined (a). 

If a man be and being.demauded how he 
will be tried anſwers by God and holy church 4 E. 4. 11. 
4. or delivers in a protection 7 E. 4. 29. 4. Coron. * ＋ 

will not put himſelf upon trial of his country, this is a 

ſtanding mute, as much as if he had not at all p 

II. As to the conſequences of ſtanding mute. 
In caſe of an indictment. of high treaſon, the party 


F Nn -. Sa. 


12 — 


| him as upon a nibil dicit, M. 3 & 4 Kix. Dy. 205. 
8. rule accordant. Stamf. P. C. 2 1 cap. 60. fol. 150. a, 
2 Co. Inft. ſuper flat” Mi gm 1 cap. G4 th 19h 
In an appeal antiently it had whey held; 

ner ſtands mute, Judgment ſhould be given for. r, 
pellant. 21 E. 3. 18. 4. (). 

But afterwards the law was held all one in ent an ap- 


peal and of an indictment, namely the deſendant ſtanding 
mute judgment of peine fort & dure was given ſt him, 
* the 3 1. * 12. ſpeaks — 1 


ſuit, () vide 43 A 2. 4. 14 E. 4. 7. a. 
If a man be 2 wp f Les and ſtands mute, he hal | 


em e T: 18 E. 2. B. R. Kot. 20148 done; 


(a) Pide B. Corone 117, where 2 See Stat N. vl Lp. 3698 
2 perſon, who could neither ſpeak caſe. 
nor hear, was arraigned for felony : #) 2 Co Io 178. 52 1 


e, 34 in notis, Nn 


If he ſtands mute and ſays nothing at all, in caſe of ſe--. 


perſon, that is indicted for it, whether he did it, and whe- | 


ſnall be done? whether judgment of death ſhall be bn gs en 


ſtanding mute, judgment of high treaſon ſhall be given 


at if the pri- 
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(Arno erp - wa B. R. Ros. 16, 
arraigned (2) pro Set. 
Hs ws fined rare, a dre tm of office bar 
w inquire, ii were wil, 
to 
an E. 3. Rot. 1 1. in denſo Hunt. 5 
| The biſhop of. Ely arrgned fo ſloop dt, quod i 
enced ante eccleſiz, & epiſcopus undius, & frater 
Pape, and that he could not anſwer without the t 
of Canterbury [his ordinary] coram laico judice; there went 
dut th na writ to the ſheriff of Hunt. to return twen- 
ty-four to inquire of the whole fact, and by the inqueſthe 
was found guilty of the felony charged upon him, [de - 
ceeptamento felonum] and his goods ſeiſed, ut he was de- 
manded by the archbiſhop of Cant. and delivered to him 
as 4 member of holy church, fo that there the fact was 
inquired of, 1 refuſed to anſwer, which wa 
a king of — e(d). 
By the ſtatute arg 12. ee ame 
before the lord ſewad "Now hh murder, — 


e bleed, mod in the king's palace, and ſtanding mure ſhll 


1 | ys rr te omhvry, to this he made 6 
a 8 reds e 
mute to e in 
our bet binſelt ed ſhewn at 
| 7 the beginning © chapter. 
was — er io, who (a) This was at He. 
found qudd mutum ſe tenet de merd ſtanding mute, but a the 
es pontancd. voluntate ſud, & guid benefit * clergy, (which in Io ah- 
loqui poteft  welit,. and he was yeng 2 _—_ ng Deen 
thereupon put to penance, | ing, was of the like na- 
a Ns cor ras wen As ot een 
————— — 2 20 & ar Edv.1 
pleaded not guilty, and was com; in dorſo caram rege, Nat- 
e to the marſhall and after- Kb. ſee Part I. p. 313. 92 
| wards 8 the kipg's pardon, ' is, and the caſe de By 
bs hs o RE IO a 
| 9 the record, art i158. in notis, the rea- 
ee an arraign- 8 the fact was in 
ment, that he ſtosd mute, far he quired of, was the ſame in this 
had fled from juſtice and was out- caſe, wt 4 4% that it 1 
lawed, but being afterwards taken known, pro quali ardinario 
| he was brought into court, and de- rar; debeat, whether as a clerk con- 
mo why execution ſhould not Viet or acquit, Vid 2 Co, Inft. þ. 


of 633. 
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ear rnd as if convicted, ſo there is 8 penance in 


"rp 0 the ſtatute of 28 . 8. cap. x5. for commiſ 
may the admiralty 8 in maritime feloni 
we is no ſuch excluſive proviſion, and therefore the; 
follow herein the courſe of the common law, ſo — 
rſon r. . for piracy before theſe commiſſi 
7 mute ſhall have Judgment of peine fort & dure. 
TED Dy. 241. 6. Bropke's cal 
* 
Lib. II. cap. 60. fol. 1 50. b. & 4 E. 4. 11 b. 
at * Thathe be Cords che if from whence he 
c and put into a dark, lower room, and there to be 
naked upon the bare ground upon his 3 — 
e or ruſhes under him or to cover him except his 
vy members, his legs and arms drawn and extended 
> Lit ese to the four coruers of the room, and 
* his body laid as a weight of iron, 'as he can bear, 
* 2nd more. And the firſt day he ſhall have three mor- 
it ſels of barley bread without drink, the ſecond day he ſhall 
„dun Tree dracights of water, of Bading water adi th 
i door of the priſon, without bread, and this to be his 
2 he die (e). Vide the entry thereof NH. Entrits 
3. 2. 


This judgment is en for his contin t in refuſing his 

legal trial, and therefore he the Tanten bis goods, but 

it 1s hd atrainder, nor gives any eſcheat or corruption of 

7 : "vide 34 E. 3. e 19. 9.3086. 3s £-4 
4. 


The ſeverity of the judgment is to bring men to 
themſelves upon their legal trial, and tho ſometimes 
hath been given and executed, yet for the moſt dere 
co themſelves and plead. 

If a peer of the realm arraigned 6 an indir of 
before his peers refuſes to p he ſhall have] 
this Fiber 8. fort & dure. 1 


wins Ciflabeven. 


(e) But before = 968g . 4 
2 1 55 been the e Kel. 2 
practice to endeavour to make the ( Sa Tr, Fd. I. hp. 367. 


his thumbs 
en ”X 4 And 


. n 


* 


3 


| po yenient reſpite, poſſi 
. lf, if the arraignment be i in the morning; or till the next 


morning, * 


| | under 105. tho ſhe ſhall not die for it, but only be 


" felony ; 28 clergy is an incident to every new created fe- 


ment of penance, P. 7 Car. 1. lord Caflebaven's, 


K 8. cap. I. gp KA and other 1 


FX”. 


HISTORIA PLACITORUM CORONA. 
And a woman ſhall en 


; mute. 2 Co. N,. 177. ain Mm 1. cap. 12. Wim 
mans caſe there cited. 

It a man be indicted of petit Jarceny and refuſes ty 
plead, it ſeems judgment of peine fort & dure ſhall not be 
33 for he is not to have judg 
ment 

But if a woman be indicted for fimple larceny of gc 


in the hand by the ſtatute of a1 Jac; cap. 6, yet if ſhe re- 
fuſes to-plead, the eren of peine fort & dure ſhall be 
FINE againſt her, it may fall out upon the caſe, 
ſhe hath been burnt in the hand before, and then ſhe 
is to be executed; and it is but a privilege, as clergy i is 
Ws ſhe muſt put herſelf by her defenſe | into a Capacity 
enjoying. 
If a new felony be ade by act of parliament, tho it 
makes no proyiſion touching the penalty of ſtandi nen 
yet it is a neceſſary conſequence thereof, tho not ſpecially 
for, if it be not ouſted by the act, that makes it 


 lony, unleſs 3 ouſted 22 1 of eee (*), for 
they are incidents: vide * 
And therefore in rape, —— kclony b 1 2 
34. i the party indicted ſtands mute, he have judg: 
e. 


Tho judgment be given of pow eine fort 15 dure, yet if the 
2 id in the indictment be within clergy, his, his clergy 


— / etgsn» tee; 


priſaner here not 
INC till the > A to bethink 4. 


—_— A ws a, 5 x 


Per J. . 
ve art I. p. 704: * 


- 
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the itſelf be diſtinctly read to him, that he 
know his danger before his final refuſal with due _ 
e —— bnd be given; if the prifaner 

2. Before any j nt given, 
ſtands wholly mute and ſays nothing at all, let an in 
of office be taken to inquire, whether it be ex or + 

ex uiſitatione Dei, unleſs he hath f ken in court the Ree 
day, vide-Raft. Entries title gao 

3. And likewiſe let the judge hear the witneſſes upon 
oatli to give a probable teſtimony 7 for thit his 
malicidus ſilence carries with it a preſumption of elbe yer 
it is good to have ſome concurrent teſtimony. 1. In re 

of the ſeverity of the judgment. 2: Becauſe the ſta- 
rute of Nm 1. cap. 12. de quo tfra, ſeems to require it. 

4. If the offenſe laid in the indictment be within clergy; 
Fey in ſtrictneſs of law the priſoner ought to pray it, — 

it is the duty of the judge to allow it, tho not prayed, and 
EH after ju 5 0 pronounced as deſure. 

IV. Concerning the fourth particular, e law this 
judgment of peine r S dure is introduce. 

By the ſtatute of Heim 1. cap. 12. Purview of _ 
que les felons eſcries, & queux ſont apertement de mile fame, & 
ne ſoy voilent mitter en_enqueſt de felonies, que bomes met for 
eur devant juſtices a laſuit le roy ſoient miſes en la pri 27 
& dure, come ceux queux refuſent eftre al common 
2 ed neſt my a entender pur Ys, yay 2. 

ier ſulpiciuun. 
* () have antiently thought, that this act of 
ment introduced the penance, and therefore they did ans 
\ tiently think it did not extend to an appeal, becauſe that 
is the ſuit of the party and not the ſuit of the King, * 
antea p. 317. 
But hems: that altho this ſtatute is in ſome points di- 
reftive, namely, that it ſhould' be applied to thoſe, that 
are of ill fame, and not thoſe, 85 taken upon a light 
er. and thereforg the court before they give this 
judgment ought either by jnqueſt of office, or at leaſt by 
examination of witneſſes to inquire concerning the 
Wa of the guilt: vide Stamp. P. C. Lib, II. cap. bo. ful. 


Or. C. ws en, 


to 
be 


nnn rt. + 5 A = Sa. aL TERHE 


150 4 


ds cer witreſtheethemaki 
=” 04796 ere e Fra . (1) 


= 


; 3 


= ol felony, 


we 7 2 S 0 
den eb Nj gu 


| yFticed to-be hanged, 


2 this lingering 


ment, as it is thus inflicted, was 


forge of the comtmon law. 


HISTORIA PLACITORUM CORONA, 
Iren. this ſtatute doth not 
— . to be done by 


een it 5s vgroed by ur dend Cote in his comm 


. 
r d e, 1 


iginally introduce thy 
common law, and 


death, therefore the puniſh 
at common law, and is 
a. Becauſe tho ſome antient 


s were, char it extended not to the cafe of an ap. 
ſony yet the law hath conſtantly for many 


many agez 

extended it to an append -which cannot be force of 
— biir.by — rn oe 
3. The anriems, as lers (t) Britton (I) and Horn (e) 


7. 
1. caps . 1. 
4 . lb Os 
ea 1. 59. 
Tu ſtatute was made 3 E. 
o by the manner of the 
not ſeem to have 
1 8 burrather 


vet its 


| {rar ikea notice of i any antient 


bthor, book-caſe, of record before 
of . 1, on the contrary 


e 


the rei 
1 Und 


— — for yi 


looyKanding mute, who yet were 
—1 to che 5 8 but had” 
nt to be kimiged : at which 
time it ſeems to have been the 


practice, that if the. 
ra: wilful 


405 
thet jury of woemtyr four were cho 
do examinę the verdict of 2 7 
ormer; and if che were of t 
ſame opinion, the pt . was ſen· 
Þlactta coro- 
oy coram juftic* iti 3 in ==; 
Warwicenſi aus 3. Rot, 1 
„ quæ eit une Roberti 


* 4 . appellat Thomam filium 


1 Huberti ge morte Roberti viri ſui, 


0. 
(6 


ng of this ſtatute, mention the 

& quia i u. 

{Paw 2525 

e facit 

don habet vocem up. 

& ided inquiritur ven- 

$ por patriam, & Thomas de- 

© fencit mortem, fed non vult po 
a nere ſe ſu * & zn qu 

6 ratores Tarn 

: + oft de mom on XXIV milites, 

xii, ad hoc e- 

n dle ew Gcunt, & ideb ſil: 


: 


1 ir lid & 
unde vicecomes Its 


yg in Wife, © Thomas de l. 
1c Ha captus mentum 
6 22 furtis & aliis nequitiis & pto 


NN & non vult 
ſuper patriam; &ju+ 


4 4 Wicunt foper ſacramen« 
a tum ſaum, qudd 


malè creduht 
. to Hole Gr 


a = 1 : 
$ furrrs 


coro- ir 5 & &xiv' milites ad 


** hoc electi digunt _ 155 


4A . 
de ovibus & de . 
« & aliis rebus, & ided ſuſpenda- 


66 tur. 
CHAP, 


cop -Xa =nG Ng = oo A£©AS 


D 222 


rr gag 53 F 


4 ©. Fo 


9 


from FLACITORUM oon — 
i "CHAP, Nm. e 


TAvin e oe Id rl 
Ws 4 

Randing mute, ph, ora — e 

and I 


rather refer it to be examined in thisplace,: de- per tot 

cauſe tho antientiy clergy was prayed and allowed upon Fer Fit. 

n) n 

the n — 
0 For the convenience of the court to be afcerrained 


* 
, .. bf ire —a s 
ba, — 5 For the advantage of the priſoner, who 
4 jolt tl, ad fo heed nor the benefit o 
op . £88. Searle & Nin. 
n. e e 
. needs ſay is one of the moſt involved and troubleſome'ti«| 5 
* eee weer orhing deen 
i . . ee, „b 
% and alteration of the privilege 
11 8 (3). 45 
| are pri not 
+ I what time it is to be allowed, and when not (c). FE 
„nner how it is to be allowed, and whothe judge of it (a). 
h 8 n 
"a of theſe, W 
n of 0 bolzen clericale. 


Antiently princes and Rates converted te to c 
favour of the clergy, and for their nent ht yer 
offices and imployments, and that they. might thy. rnabe aaa 10 | 
ane in faite; hd gout te h@elergy very Bod. 


e e e ene vere. mr he of two kinds. 


(s) Cap. 45, 46, 47, 48, 49, 3) Op. 514. - (Capo 5 
e. Var” Datos 15 


B .. rr Ke 7 


— 
. 


* HISTORIA>PLACITORUM: CORONA. : 
1: Exemption of places conſecrated to duties 
from arreſts for . which was the original of — 
ries. 2. Exemptionu of their perſons from criminal 
ceedings in ſome caſes capital before ſecular judges, wi 

was the true original of the privilegium clericale. IF 
The clergy increaſing in wealth, power, honour, num- 


ber and intereſt, after yards ſet up for themſelves, and that, 
vhich they obtained by the favour of princes and ſtates at 


oo _ firſt, they now began to Tlaim as their right, anda right of 


the higheſt nature, namely jure divine; and by their canons 
and conſtitutions-endeavoured, and (where they met with 
tame and eaſy princes and ſtates,)-obtained vaſt extenſions 
aof theſe ene 1. In the perſons concerned, name- 
P do all that any kind of ſubordinate miniſtration re- 
Jative-to the church. 2. In the cauſes, exempting as far 
as they could all cauſes of clergymen, as will civil as cri. 
ink rom thi: juriſdiction of the ſecular power, and 
wholly fabordinaring: them immediately and only to the 
ecocleſiaſtical juriſdiction, which they ſu led to he lodged 
"firſt in the pope by divine right and inveſtiture from G55, 


and from „ Ek 


. was. not 


5 . clefiaſtical juriſdiftions, whe aer ordinary or delegate. 
And by this means they endeavoured and in ſome ki 
doms and for ſome ages obtained, 1 a dou 
ſupreme power, or two every kingdom, he 
one a regnum.ecclefiaſticum, abſolute add ing * e upon 
any but the pope over eccleſiaſtical men and cauſes, ex- 
empt and ſeparate from the ſecular magiſtrate ; the other 
eculare oi the king or civil magiſtrate, which yet 
abſolute, but 2 and fib- 
Jection to chis . aeg ſo it was regnuns ſub 
© gravieri nne. 
' He that liſts to ſee the whole ſcheme of their claim, let 


255 him read Suare: e eee cle. 


in his fl 

But altho'the I of che pope were. very great 

ad obtained much in this kingdom, until the extermina - 

tion of his pretended ſupremacy by Hewes, H. 8. yet this 
claim of the exemption pf the clergy total 

een grew ſo burdenſome Wd imolerable that it 

way 


from Necular | 


HISTORIA PLACITORUM CORONA.- 
was from time to time qualified and abridged by the ci- 
5 er, ſometimes by acts of parliament taking it away 
caſes, ſometimes by the interpretation ànd con- 
and ſometimes by the contrary 
uſage < | om; for eccleſiaſtical canons never 
— Expland arther than they were received, and ſo 
bad not their authority from their own and obli- 
but from the and cuſtoms of the kingdom 
2 itted them, and only fo far forth as they were ſo 5. 
admitted. And therefore, 5 
I. As to the exemption of the clergy from civil ſuits 
between party and party only, if upon the difringas he 
was returned clericus & beneficiatus non habens laicum feo- 
dum, proceſs iſſued to the biſhop to bring him in, and in 
caſe of a ſtature merchant they were by ſpecial acts ex- 
eqmpted from arreſts by capias. But yet they were not ex- 
empt from the juriſdiction of civil courts in civil cauſes, 
— — they attempted this alſo in the king's cours 
Wy een eng Ns Tan AUR 9 ee 
that I remember. 
447 8 E. 1. B. R. Rot. 13. Cant Millan eye 
bs an action] againſt Guy Mortimer rector of | 
beati e ee Hp with kn 855 
the defendant pleaded 9 en tlericus, e- 
reſpondere, that was all 2 anſwer he would 
a qurcl ifs non tag view & mee ud 
tranſgrefjone perſonali, nec ipſe vult in curid . 
re FA pl Gs (Pac, EK 2 5 
tiff ro recover 1000. FW, os 


and [the defendant was] committed — — 

Paid twenty marks to the king for a fine (o). | 
II. If they were indifted in caſes criminal burnot capi- 

tal, nor wherein they were to loſe life or limb, there privi- 

legium clericale was not allowed them, 2 

re petty larceny, 9 

Ges dendo. en n | 


NE "HISTORIA PLACITORUM CORONA; 
II. 16 they were indicted of hi elergy 


* 


— 
—_— at a Mt 1 1 —y 


_ «quad devithiphu ur; 
eee een den 
; bo labiury ip . * bris, & domino regi de miſeri- 
lee peru abſcidit; unde di- 4 cordik, & committantur gaole 
a qudddeteriorams eſt c damp- pro tranſgrefſione &c. 

ian Ld r 
| cond in theſe dz, „ Qui- 
.,«cumqte ligeus domini regis, cu- 
1 ruſcumque fte, ſeu eonchtio· 
i fugrit, in umd Artig pro lh 
6 proditione'& erimine læſæ maje- 
u e juſticiariis ſuis inde ar- 

rege, vel qu 22 


were immediately againſt the king's 
1. i 18 1 , 222, in 1 
i —5 2 the biſhop of He- 


. ern 


Tr 
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the jury found bim guiley, es confdered' off, "quid fe- 


din epiſeegus Hnguape ee ee und. alk his 


berge was indicted for treaſon namely, 
2 ——— de qua vide ſupra, Part L. cap. 11. 
eee e the enerics upon 


given u an mquintio 
——ů le 95 


« non 
allowe 
biso 

ae of 


t. * 
icale ; then 
— 


„rer, Fobs 


* 


yu 
1 
1 
F 3a 
r 
. 
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80. 138. and thereupon claimed the of clergy, 
- um clericale in buju 46 ty 2a 2 
3 regni haftenus obtentas & 1 


k repli 
aliam exhib and thereu 
— on tted to te — Juam — 


& conſuetudinem regni ſubiturum Sc. 
Meta clergy dete in ſuch a treaſon, yet Penance 


awarded, tho the charge was treaſon. 


- - ſtatute of a5 E. 


«7 Yet at common law before the ſtatute of 25 E. E. 3. cap, 
4. pro, clero, it ſeems that clergy was allowable*to him that 


was interdidted for iting coin, or for counter- 
gh ng — 32 But that is altered by the 


1V. e e with chefeclanſl, infliatore 


viarum & depopulatores agrorun, clergy. was denied them, 


= 
* 
* 
. 


* a) 


law; vide 
Again, 
the allowance of the clergy and of the purgation of the 


therefore the act of 4 H. 4. cup. 2. was made to put 


theſę clauſes out of indictments and to allow clergy, if 
br io, = in the indictment. 


" it was denied in tele of fore offenſes, ſo 
; clericale was by the common law abridged 


ng her gr perſon ;: for certainly by the canon laws | 


Nerd had the e from temporal juriſdiction, but 


he pri clergy was never allowed them by out 
E 21 Jac. (7). 
tho the ordinary took himſelf to be the judge of 


clerk, yet the king's courts took that courage to, make the 
ordinary but a miniſter, and themſelves judges of the al- 


lowanceè and diſallowance of the- clergy and -purgation. 


21 E. 4. 21. 3. 9 E. 4. 28. 4. 
And fo the judges of the common law Ry oftentimes 


| dive the clerk to the ordinary, but ab/que purgatione, as 


the clerk is attaint by outlawry or by judgment, or 
vict by his own NT or upon an appeal. Stam. 

F.E Like. 4 . 12.48.10 E. 3. Cyron. 24). 
od. Rep. 288. 


K alas, or if he were a noto- 
3 E: 3. Coron. 247. or if he be con- 
vict n or coin at com- 


r 8. 6 8 . 
A „ .-. Wn 


„ a. 9." 


ESO 6G _Þ od 
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moo law before the ſtarure of 25 E. 3. Lig. Perl. 18 F. 4. 
Be caſe ( or if he 3 by record to the 
ordinary aue purgatione. Hob. ubi uh rs. 
And in theſe caſes, if the ordinary admitted him to his 
purgation, he was fineable for it as a great miſdemeanor, 


- = * 


and the party delivered by ſuch 1 ſhall be again 
committed to priſon, M. 34 & 35 E. 1. Rot. 59. 1 
B. R. the caſe of Hugh Forſbam delivered by William Teſta, 
and another commiſſionated from the pope (5) ; and the 
entry in ſuch caſes is, liberatur ordinario tanquam. cleri- 


cus convictus & utlegatus ad ſalvd cuſtodiend periculo, quod 


incumbit Sc. & inbibitum eſt eidem ordinario, ne ad ali- 
quam purgationem ipfius A. B. procedat domino rege incon- 


| ſults, ed quod prediftus A. B. pro feloniis Ac. utlegaths oft Gt. 
H. 14. E. 3. B. R. Rot. 19. Rex. Suff. Lond. The caſe 
of Fobn de Hemmyngeſton chaplain.” But indeed, if the 


clerk had his clergy and were generally delivered to the 
ordinary, he might admit him to make his purgation, and 
upon ſignification thereof by the ordinary into the chan- 
cery a writ” ſhould iſſue to the ſheriff to deliver unto the 

ſo purged all his goods and chattels ſeiſed into the 
lags hands upon that occaſion, ui fugam frcerit ed occa- 
fone. F. N. B. 66. a.- And all this is to ſhew, that 
whatſoever weight the clergymen laid upon their canons 
and their exemptions from the ſecular juriſdictions, yet 
their canons or ' conſtitutions, or pretenfions or claims of 


h Ryley's Plac, Parl. þ+ 56. | 

(5) That caſe was thus? Whilſt | 

the temporalties of the the Lig! ini regis ; 
$ 


of Canterbury were in the ki convicted by their own confeſſion, 

hands, two clerks cqnyift of fe- and committed to the marſhal, *Er 

22 priſoned in the archbiſhop's ** poſtea finem fecerum pro tranſ- 
I 


n hid been admitted to purga- +5 2 8e contemptu præ- 


tion, and delivered out of cuſtody ctis. “ Afterwards the two 
by maſter. Hugh Fotſham, ** Per 
i mandaturn magiſtrorum W7lel- 
« mi Teta, & Geraldi, cleticorum the 
4 Ake 1 ſpiritu- impri 
itatis archiepiſco predict: i, 

« zbſque mahcato ini regis.” © fe 
Forſhain was brought coram rege, at quod clerici ſunr, 
and arraigned for the ſaid offenſe; & liberantur ordinario ſub po- 
and the of the gaol was n, qui decet, &c. 

alſo —— for bringing the {aid 


0 


Vol. II. b 5 this 
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this kind were not bindin ghere, nor ſo taken . 
either by acts of e 9 or the common acceptation of 

| Þ— kingdom they were received, and therefore theſe pri- 
| e divers alterations and corrections and re- 
by the temporal judges, as the occaſion required. 


1 
* 


— 
— * 


4 * 


E H A P. XLY. 
5 what offenſes d is 22 or not. 
222 Nes touching the offenſes wherein clergy i is or was 
S margin” allowable, and in what not. 


of Ch..." There are theſe general rules that haye influence ; in 
ane. This whole diſcourſe. 
. Thatin caſe of hi þ reaſon againſt the king cle 
| Is never allowable in this kingdom. 
2. That at common law in all caſes of felony or petit | 
treaſon clergy was allowable, excepting two. 
3. That where the ſtatute makes a new felony, cler 
is incident thereunto, unleſs it be ſpecially taken away by 
acts of parliament; hut where it makes a new treaſon, 
there is no clergy. © | 
+ Upon theſe generals much of the fucceeding buſineſs | 
of this chapter, and-ſome that follow will be bull 6 N 
3 Lan e rhele I ſay gemi in all caſes of | 
high treaſon clergy was never allowed. | 
| And this propoſition will be conſidered two ways. 1. 
Ho the common law ſtood before the ſtatute of 2 5 E. 3. | 
pro clero, and 2. How ir ſtood after. 5 
The ſtatute of 29 E. 3. for the clergy was m ade in the 
parliament held in Hill. 25 E. 3. which was n the ſame 
5 wherein. the ſtatute of declaration of treaſon 
1 made, commonly called The atute of purveyance. 
By this Four pro clero c Le. J. it is enacted, . That all 


c manner of eien, T ſecular as reigious, FT 


— 


4 than what are therein declared, be treaſon till declared 


deaf the greater note were 


IsrokfA PLACITORUM CRN. 


© dll be From beneorhconvt before ſecular judge for 


treaſons or felonies touching other perſons than the 


,« —_ himſelf or his royal majeſty, ſhall henceforth 


«have and enjoy the privilege of holy church, and ſhall be 
« without im ment or delay delivered-to the ordina- 
« ries demanding them, and upon this the archbiſhop pro- 
« miſeth, that u - the puniſhment and ſafe keeping of 
« ſuch clerks o which: ſhall be delivered to the 
« grdinaries, he ſhall thereof make a convenient ordi- 
« nance, whereby they ſhall be ſafely kept and duly pu- 
« niſhed, P 


1 For default of correction. 


At the ſame parliament it was declared what was trea- 


ſon, and among the reſt counterfeiting the great or privy 
ſeal, or the king's coin is declared treaſon, and put Foy the 


fame rank with compaſſing the king's death or levying of 
war, and it is thereby enacted, That no other offenſes, 


« lament. - * 

TERS a here wenr tne nh af habe hes 
concerned the king, ht Moo ap and ano- 
ther of a leſs note. 


ling of war againſt the king, _— to 2 enemies, and 

two others, har re fie ſince abrogated by the ſtatute of 25 
E. 3. which came under the general and obſcure names 
of dition, and accroaching of royal power. 

In any of theſe a party convict had not his clergy at 
common law, this appears by the 1 in che 
former chapter (a). T. 21 E. 3. B. K. Rot. 23. Rex 

- But there were other treaſons that concerned the ki 
which were of an inferior note, 2 counterfeiting i 
ſeal, and counterfeiting the coin and theſe, (the latter _ - 
cially,) had only judgment as in-caſe of petit 
namely to be drawn and 


And it ſeems before the ſtatute of 25 E. 3. de proditio= 


nibus ibook was allowed in both theſe caſes, as appears by 
theald book of E. 3- B. R. title mee dime d 


0 p. 1 Gerberge's caſe. 


ng the bet, death, | 


— 


* 


ken away, and in all other caſes 
gy is allowed; and.conſequently i in murder, robbery, pe- 
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judgentin in parliament of 18 E. 1. in Berton's caſe, who 
ing convict ſor counterfeiting the king's ſeal had his 
clergy, but #radatur ordinario fine purgatione (O). | 
Fora gem ie taper 
te of 25 E. 3. at the ſame nt 
Ea both together in all caſes o ——— 4 
the king himſelf or his royal han „clergy . — ng 
treaſon or felony cler- 


tt treaſon clergy is ſettled by this act of parliament, 


treaſon therein declared, is wholly 
19 H. 6. 4 b. Stam. P. C. Lid. II. cap. 42. Fol. 124. 4. 


2 Co. Inſt. 635, 636. fuper Artic cleri. 
9 b 80 Wal r 0 2 


ET ſtatute the privilege of clergy is 


But whatſoever is declared treaſon againſt the king by 
the ſtatute of 25 E. 3. de proditionibus, as well counterteit- 
ing the ſeal or Faves abr” the kingdom, as any other 
from clergy, 


M. 31 E. 3. coram rege Rot. 18. Rex. in dorſo, Bucks, ca- 


ſus abbatis de Muſſenden (c) pro reſecatiane & falkficatione 


legalis' nondte, 24 H- 8. Speiman's Rep. accordant adudge 


er all caſes of high treaſon, bender 
thoſe declared by 1 3. de proditionibus, 


or any other treaſons newly enacted ſince, the privilege of 
f 3 enn 


ion above menti 
In all felonies, that were at common * before the 
pro clero, and in all caſes of 
ored and 


And e ee in all ſuch felonies orpetit Fu 


were ſuch at the time of the ſtatute of 25 E. 3. cap. 4. pro 
_ " clero clergy i 

taken away 

forth only as the ſame is ſo taken away. 


is allowable, unleſs in ſuch caſes where it is 
by ſubſequent acts of parliamecht, and ſo far 


But in what caſes ſubſequent acts bf 8 have 
taken away clergy, where at the time of the ſtatute of 25 
clap ſhall be the buſineſs of the next 


Y - 


1 


UE 00 „l fs 328. fe al Por L618 18, in ot % 


223. in notis. 


* 
- 
a * * | 
- — 4 by gs 
=» 
. * 
# 


(6) Part we * 
ä But 


2. As touching wilful burnin 
zs before, that clergy was not allowable by the common 
law, but of rhis more fully in the next chapter, 
No touching ſacrilege tho ſome later ſtatutes were 
made to ouſt clergy in that crime, yet it ſeems at com- 
mon law or at after the ſtatute of 1 3. cap. 4. 


* N „ 
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4 But yet there ſeems to be two felonies/where clergy was | 


not allowable notwithſtanding this act, namely certain acts, 
that by interpretation of law were hoſtile acts, which was 


the reaſon, that I long ſince heard Mr. Ney then the king's 


attorney give for it in the king's bench about 7 Car. 1. 
viz, 1. Infidiatio viarum & depopulatio agrorum. 2. Wil- 
ful burning of houſes. | | 


I. Concerning the former of theſe it appears, that b 


iatores viarum and depopulatores agrorum were ouſted of 
their clergy notwithſtanding the ſtatute of 25 E. 3. cap. 4. 

clero. | | | 
2 Rey Parl. 4 H. 4.. 30, there was a complaint in par- 


liament by the archbiſhop of Canterbury and clergy, where- 


upon it was enacted, that that general clauſe ſhould be left 


out in indictments and words of the ſame effect inſerted, 
and that notwithſtanding the indictment carried the fame. 
effeft, yer benefit of clergy ſhould not be denied, as 


* 


pears at large by the ſtatute of 4 H. 4. cap. 2 


pro clers it was allowable, as appears 26 Affz, 27. where it 


z agreed by the juſtices, that a perſon indifted of robbing. 
achapel and breaking a church ſhould have his clergy; but 
it ſeems, it was with this difference, that if the ordinary 
_ refuſed him, as he might, he ſhould not have his clergy. 
20 E. 2. Coron, 283, Stamf. P. C. 123, 124. but other- 
viſe the court would allow it him. 26 x. 27. 


"4 


of houſes J haye heard, | 


* 
© = p 
"; 
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* * in a offenſes, that. were c 11 at comma 
law, clergy is taken 115 art or in 2 atts of par 
S 


Subſequent 1 to 251 and firſt of * oral, 


THave before declared ah: capital affentes 3 were | 
from clergy at common law, and how the law ſtood in 
* relation thereunto before and by the ſtatute of: 25 E. 4 
and nave there ſettled it, that regularly in all capital of. 
 fenſes, except treaſons, Thich tquch the king, the ad 
Lek is to haye the privilege of his clergy. 
| But as touching treaſons, that touch the king,. b vir 
N 7 tue of the common law and the declaration of that 
the benefit or privilege of clergy is not allowable neither 
s there any ſtatute, "Fi tered-the law in that point 
1 4 but it ſtands exeluded ſrom the privilege 
cle 
| "Bur as to petit treaſon and felonies ſub ient ſtatute 
fave made great alteration as to the point o clergy from 
| f was declared by the ſtatute of 25 E. 3. (ap. 4. p10 
„ 
mn The in quiry ; therefore touching the alterations made by 
l ſtatutes in point of petit treaſon 8 felopy 
may be conſidered in this method. 

1. What alterations ite been made by acts of parlia- 
ment in relation to new felonies made by acts of parlia- 
ment ſince 25 E. 3. And 

2. What alterations have been made in fuch offe 
as were petit treaſon or felony at the time of the making 
that ſtatute. 

I. As ta the former of theſe this general rule holds, that 

1 if an act of parliament makes a felony, and doth 4 not take 


away 


— , - a - 


. 


— 22 
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pray clergy in expreſs words, in all thoſe caſes clergy is 


. , 
nd if it doch make a felony and takes away clergy not 
generally, but in ſuch or ſuch caſes; regularly in other 
caſes clergy is allowable, as if it takes away clergy in caſe 
the party be convicted by verdict, yet he ſhall have his 
clergy, if he ſtands mute. | | 3 
But if it enacts generally, that it ſhall be felony without 
benefit of clergy, or that he ſhall ſuffer as in caſe of fe- 
lony without benefit of clergy, this excludes it in all cir- 
cumſtances, and to all intents; and becauſe I have before 
in the particular enumeration of felonies by act of parlia- 
ment taken notice all along what are excluded of clergy 
and what not, I ſhall diſmiſs that part of the inquiry refer- 
ring myſelf to the ſeveral acts of parliament, that enact the 
_— themſelves ; and ſhall proceed to the ſecond part 
the inquiry. | 1 5 ich 
II. Therefore as to thoſe felonies, that were ſuch at the 
time of the ſtatute of 25 E. 3. cap. 4:79 ——_ 
I ſhall firſt deliver ſome general poſitions, and then pro- 
ceed to the particular felonies themſelves. _ | 
1. Therefore it is certain, that whatſoever petit treaſon 
or felony there. was at the time of the making of that ſta- 
tute, it was within the privilege of clergy by force of that 
pes at leaſt, except thoſe two above-mentioned in the 
4. That therefore all ſuch petit treaſons and felonies 
are at this day within clergy, unleſs where it is ouſted by 
ſubſequent ſtatutes now in force. 285. 
3. That where any ſtatute ſubſequent to 25 E. 3. cap. 4. 
hath ouſted clergy in any of thoſe felonies, it is only 15 far 
ouſted, and only in ſuch caſes and as to ſuch perſons as 
are expreſly compriſed within ſuch ſtatutes, for in favorem 
vite & privilegit clerigajis ſuch ſtatutes are conſtrued lite» 
And therefore, if clergy be ouſted as to the principal, it 
is not ouſted as to the acceſſary; if as to the acceflary B- 


fore, it is not extended to the acceſſary after ; if where the 


F 4 Peiſoner 


® ”% 


| 6 
. . 
* 


* 
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hors is convict by verdict, it holds not as to a corivie- 
confeſſion, nor as to an attainder by outlawry, nor 
ding mute, as we {hall ſee 1 in the ſubſequent i in- 
— 1 8 


That in all caſts, where a ſubſequent act of parlia 
+ Hoh oulteth clergy in caſe of any felony, the pol 


; muſt preciſcy e brag. <<pery within > caſe of the ſh. 
101% 


tute, otherwiſe, al the fact itſelf be within the 


ſtatite, and it may ſo e upon the ee, 87510 if it 


not fo alledged in the indictment, the 
fs ſhall haye his clergy. Stam, P, C. 2 130, a. 55 


99. 183. 3. $947. 3, 261. 8. 
* 1 mne 
com̃es within the aus to ę 9 the priſoner from cler- 
jet if upon the cyidence 1 it falls out, thit tho it be a 
Rog, e 15 is = fo ax each een wo 1 250 Lp on 

e ury ought to ty of the felony 

5 7 ut ro 28 to the manner 21 the indictment, (as 
N guilty of the ena but not of the robbery, 
or not 10 f 1 TN. of the houſe,) and thereupon the 


1 Priſoner ſhall be ade i his clergy ; and this is com. 
- - Monlydone, 


, And now I come to the particular offentes, wherein 
clergy is taken away from ſuch felonies, where by the 


e law and the ſtatute of 25 E, 3- cap. +. it was al- 


And thoſe offenſes a are a that fallow. 3 
1. Petit treaſon, 2. Murder. 3. Manſlaughter. 4. 


2 $7 Robbery. 6. Burglary, 7. Larceny of ſe⸗ 
| nds 


 yeral kinds and degrees. 
A „ ˙ Bow je 6 ſame order, as they 
o . 
7 Petit treaſon, as the ſervant killing his maſter, &. 
t is plain, that after the ſtatute of 25 E. 3. cap. 4. cler-- 
3 12 H. 7. cap. 7. 2 
ate 
The firſt ſtatute, that ouſted elergy ckrgy generally in petit 


Fs. was tht of 12 H. 7. caps 7. h yet extended 
put 


to conviction or attainder, ve only tq the principal 


nor per dhe accellary, 
86 By 


A 


7 > 


* 
1 


r . „ „ 


This 3 tho temporary, was continued by the ſtatute 


1 RY CORONE. 

By the ſtarute of 2 4 1's 

ſon, which ll be fend guilty after the laws'of 

«ge, any manner of peti wy th or wilfal mur- 

« 17 of malice ed, or aer robbing any churches, 

«  oliapels, or oly places, or for any perſon 
or perſons in their dwelling houſe or dwelling place, the 

« owner or dweller of the — his wife, children, 

« * of ſervants then being within, and put in 425 or dread 

the fame, or for robbing any perſon or perſons in or 

« CRE highwitys,'or for wilful burning of any dwelling 

« houſes or barns, wherein any corn or grain ſiall happen 

« to be, nor cr, ehe on Found guilty of any abetment, 

procurement eee counſelling of or 

«ro any Auchpet ons, murders or 7 from 

in uch e ro the benefit of e , Except 


. Cletks in Holy orders, viz. in the order of f 20800 or 


« above; and that ſuch perſons in ordets convict of thoſe 
« offenes Mall de delivered to the ördinaty, but ſhall re- 
« maſh in prifon without 1 8 unleſs he become 
„ bound ee aer b ore the King's juſtices, where 
« he was ENTS with two fufficient Taretics for his good 


LS "behaviour. 
* Perſoris attaint by judg be cotifeiBon, out- 
er lafy, or verdict admitted to py en pri- 


« 8 3 portion | 
«Clerks convi and upon their — 2 allowed deli- 


"ex 7 5 to the ofdlinary may be dey ed, and RET, ſent 


« into the Kihg's bench by the ord 

«ment 55 eir eonviatien, and 5 3 having | 
© record before them ſhall Fad judgment upon ſuch con. 
“ viction, as if he had not had clergy. 


of 28H. 8. cap, 1. e Dietary 
and by the ſame act perſons in orders are put (IDEN 


condition, as other 3 not in orders. notwithſtanding - 


ſtatute of 23 cap. 1. or 25 H.8. cap. 3. 
hy ſtatute of 23 H. 8. as to Fü e extended 


to principals” and -acceſſaries' before the FO bur not o 
acceſſaries after. 


Bur 


1. it is 'ena&ted, r That 


* 
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But yet ĩt extended to exclude principals and acceſſari 
before, 3 in caſe where they were found guilty Kere 
cCourſe of law, viz, by verdict or confeſſion, c. and ex- 
tended not to ſtanding mute, c. And therefore by the 
ſtatute of 25 H. g. cap. 3. It is enacted, © That every per. 
tc ſon, that ſhall be indicted of petit treaſon, wilful bum- 
c ing of houſes, murder, robbery, or burglary, or other 
te felony according to the tenor or mownng of the ſaid ſta- 
te tute of 23 H. 8. and Jets igned do ſtand mute 
& of . malice or froward mind, or challenge peremptorily 
« above the number of twenty, or do not anſwer directiy 
©. to the 8 and on 3 0,5 ary be. ar- 
. raigned, exclu rom C in like manner, 
ec as if he had pleaded to the offenſe been found guil- 
et ty according to the laws of the land. | 
And provides, “ That if any perſon be indicted in a fo- 
7 reign county. for ſtealing of goods in another county, 
= be found guilty, ſtands mute, challenges aboye 
<< 2654 peremptorily, or will not directly anſwer, he 
ec ſhall beexcl from clergy, as he ſhould have been, 
ec if he had been arraigned for the robberies or burglaries 
& in the ſame ſhire where they were done, if by examing- 
ee tion it ſhall appear to the juſtices, that had he been in- 
_* dicted and arraigned in the county where the burglary 
« as done, he ſhould have been excluded from his cler- 
15 7 by the ſaid ſtatute; had he been found guilty there. 
Ilhis ſtatute was but temporary, becauſe bottomed u 
the ſtatute of 23 H. 8. cap. 1. that was but temporary, but 
by the ſtatute of 28 H. 8. cap. 1. was continued till the 
JJ ͤ ang by, the Racree of 32 


H. 8. cap. 3. made 8 i | 
But hitherto in His caſe of petit treaſon, (ond indeed | 
generally in all theſe caſes of the ſtatute of 23 H. 8.) ther 
„„ dens. ITE | 
/ e 
did extend to appeals, as well as indictments for the of- 
fenſes deſcribed. in that ſtatute, and if they were found 
guilty by verdict or confeſſion, the appellce and wy" | 
| ho. th | ore | 


- 
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n but the ſtatute of 25 H. 8. 

extended only to indictments, and therefore an 

(ler ſtanding mute, Sc. was to have his clergy in che 
e 8. cap. 3. Again, 


2. Neither of theſe here the party-is 
outlawed for theſe crimes. . "gore 

3. As the law was then taken, c ng bore rwenty | 
had been a conviction, or at leaſt had put to his 


penance; but that I may obſerve it once — z how that 
clauſe of challenging above twenty mentioned in the ſta- 
tute of 29 H. g. and other ſtatutes hereafter mentioned im- 
potts nothing as to the point of clergy, for his challenge 

1s over· ruled and he put upon the jury, as hath been e- 
fore obſerved ((). | 

Boc becauſe the farure of 1 & f. & M. cap. 1 * 

:ale on reſtores the peremptory c 
er fee, it ſhould ſeem, that if he challenge | 
torily above thirty-five, he ſhall have the t of — 


Clergy, for it is now become 


And therefore by the ſtatute of 4 


If any ſhould malitiouſly command, fie MA a. 4 any 


i 4d commit petit treaſon, wilful murder, or to do ny 

« robbery i in URI O54 wa or houſes, or to do any 
* robbery in or near the highway, or to burn any dwel- 
ling houſe or any part thereof, or any barn then having 
« 2hy. corn or grain in the ſame, "then every ſuch offender 
“ 1. Being outlawed: for the ſame, or 2. 2 Ang 
* found guilty by order of law, or 3. fuer Lan 
te convict or attaint of the ſame, or 4. Who ſhall — 
« mute of malice or froward mind, or g. Shall 
* torily.challenge above twenty perſons, or 6. Will Il noe 
. directly anſwer, is ouſted of his cl 

But nota, every indictment to ouſt the accefſary before 
of his clergy muſt. run Oe, otherwiſe he ſhall have 
his clergy. / 2 Eli. Dy. 5 

But now by the ſtatute of 1 E. 6. 2. it is enacted, 
That no perſon, that hath been, de in due form 
i e ee en prepenſed, | 


4 : | (2 270. 


t or 
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; . r of poi of malice prepenſed, or breaking | 
any 

, houſe b e ip pron being then in the 
<<: howule, hs the ſame — be Ernten 
0 and cherdby! put in fear or dread, e over ˖ 
. any perſon prac in or near the highway, or for fe. t 
<« Jonious ſtealing of ho they, pos or mares, or of felo. Wl t 
[ 
e 


nious taking goods out church or other 
e ehurch or chapel, or being in or appealed of any of 
e the ſaid offe and thereupon found guilty by twelve iff © 
men, or ſhall confelrthe ſame upon his of their arraigu · Wl © 
-« ment, or will not anſwer directly according to the laws c 
e of this realm, or mall ſtand wilfully or of malice mute, 
fall be admitted to have the prtvilege of clergy o 60 
F © ſanfvary, but ſhall be put from the ſame, and cha l a 
"34 -. -perſons in all other caſes of ſelony, other than ſuch a; ll © 
1 . id upon ei an „which mall! Feet 6 on « 
ir arraigument, or not confeſs ” 
ee, or will not directly anfwer, ſhal MI 
9 0 2 and enjoy the benefit of clergy and ſanctuary, u t! 
r. they might haye had before the 24th of April 1 H.. Ml 
This ſtatute doth not reſtore 47 to the principal u I ti 
1 G petit treaſon, but leaves the law in relation there- 
ulrltto, as it ſtood before, and ee of 2 0 2 
H. 8. tho here be no word of perl tregſon, for if 
nim of Walſr and my Jord DEM 6&7 Eliz. Dy. rl . 
be law, biz. that 4 general pardon of all offenſes except 
furder, doch not except petit treaſon, and fo petit treaſa 
comes not within the eee of /#lowy, then the clauk, 
' that in all older caſes of Ivf ergy fo fel be allowed, doth 
ot extend to allow clergy ow Sg 
But if char opinion bo not law (a), (61 I think. it is not) 
ten the exclulion of clergy from murder by this ſtatut 
- exchides it alſo in petit treaſon, 
But if it did not, yet it does nat reſtore dlergy i in petit 


dale tothe  prigcipal (3); where found guilty or attain, 


1 e pes Par 1 cap. 3. Trobe Seit as) but ben 
„s 4 5 5s argument 
(7) The words here in the ori- 8 * intended to have wrott 


ginal MS, are [take; not away cler es not reflore, J 
nl IE * becaik 


— 27 
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E ncipal by 12 H. 7. cap. 77. 
— S6 E. 6. cap. 10. bi no- 


tice;” that 4 . 6. the act o 1; Fat cap. 3. 


touch 
waxy dr ———ů 65 
vealed, whereby offenders were much emboldened, it is 
enacted, ** That the faid act made in the 25th. year of 
« King H. 8. touching the putting ſuch offenders from 
« their clergy, rang every ardcle, er ed ene 
« tained in the ſame touc 
« forth touching ſuch offenſes from henceforth to be com- 
« mitted or done ſtand, remain, and be in full ſtrength 
« and yirtue in fuch manner, as it did before the 
N year of King E. 6. any 


« clauſe, article or ſentence compeifed inthe — | 


«1x E. 6. to the contrary thereof notwith 

Nor upon this act of 5 E. 6. cap. 10. it hach been taken, 
that not only the clauſe of the act of 25 H. 8. cap. 3. 
rouching foreign felonies ouſted of clergy upon examina - 
tion, but the whole act of 25 H. 8. cap. 3. is re- enacted, 
and upon that account wilful burni 9 
that act ouſted of clergy, becauſe ouſted of clergy by 23 
25 H, 8. tho no mention be made thereof in the ſtatute 
of 1 E. 6, and eee ee IP 00 
ander Poulter's caſe, de quo infra. 


Upon the whole matter it ſeems plain, that at this day 


in relation to petit treaſon the law ſands thus, 
1. The principal convict by verdict or confeſſion is 


| ted of p43 f % bin appeal and 


1 "The principal landing mute, or not dire&tly anfer- 
is ouſted of clergy by 25 H. 8. cap. 3. in caſes of in- 
i at but not in caſe of an appeal; and the ſtatute of 


becauſe” before 1 H. 8. Op De ee 


v] ſhall from hence-- 


347 by 


1 E. 6. cap. 12. doth not alter the caſe ar to the principal 3 


in petit treaſon. 

3. Yet I ſee no proviſion to ouſt clergy of a clerk at- 
taint of petit treaſon by outlawry, but that he may claim 
ORR 9 as à clerk at- 

taint 


© 
. 
* 
s 
4 $42. 
* 


ſeems by theſe ſtatutes. 


- * ” 
+ % * a4 - Fs. * ”- — „ ” „ Sa 9 


HISTORIA PLACITORUM CORONZ. 
purgation, for this is not provided for, 2 it 


4. But in my opinion the ſtatute of 1 E. 6. cap. 12, ta- 
ing away clergy from perſons attaint, as well as from 
ons convict of murder doth extend to petit treaſon, 


which is in truth murder, and conſequently a perſon out- 
© Jawedof petit treaſon, tho not by the ſtatutes of 23 or 2; 

H. g. yet by the ſtatute of 1 E. 6. is exempt from clergy 

under the name of wilful murder (c). | 


- And the ſtatute of 4 & 5 P. & AM: cap. 4. taking amy 


clergy from the acceſſary before in caſe. of petit treaſon, 


where attainted by outlawry, had committed a great piece 
of abſurdity in putting the acceſſary in a worſe. caſe than 
the principal, unleſs the la had been taken, that the ſta- 


tute of 1 E. 6. cap. 14. had taken it away from the prin- 


Bo ne OC Res which is an attainder 


28. 
cle 


1485 
but it 


_ - ditment, not only where the par- 


aw. 


A. 
ergy in all the caſes before mentioned by the ſtatute of 
P.-& M. cap. 4. and ſo the law ſtands at this day, 
; muſt be laid malitiasè. 2 Eliz, Dy. 183. 5. ' 
6. But the acceſſary after the fact hath his clergy in al 
im, 


caſes in petit treaſon, for no ſtatute takes it from 


I have been the longer in this, becauſe it was neceflary 


to take notice of the ſeries of all the ſtatutes, and to diſin- 


tangle them, and it will ſerve for the briefer collection of 
what follows in other caſes 


- + Ce) If this ſtatute be conſtrued ty is, Peri by vepdit or coſe 


to take away clergy from petit but alſo where he will not 


| treaſon, it takes it away, as well anſwer direQly, or ſhall ſtand wil 


in caſe of an appeal, as of an in- fully mute, 


: \ 
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to the acceſſury before the fact, he is ouſted of | 
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c HAP. XVII. 


Qmerrning the alteration made by ſeveral ſtatutes in caſes of 
murder, ans wit on. rape, _ wilful r 7 
1 


J. Shall briefl conſider how the privilege of der g.. KY 
D therein, | * 


1. At the common law, and by the ſtatute of 25 E. 3. — 


2 <=... dag to be allowed as well in murder, as any XUV. 
elony 
2. Tho there were ſome particular ſtatutes, that in par- 
ticular caſes took away clergy in caſe of heinous mur- 
ders (*), yet the firſt | gene law, that took away cl 
in caſe of wilful murder ex malitid precogitard gene 
was 23 H. 8. cap. 1. which extended only to a convittio 
by verdict or confeſſion, and included acceſſaries wo 
and extended to appeals, as well as indictments. 
The ſtatute o 25 H. 8. cap. 3. extended only to- in- 
nts but not to appeals; to principals and not to ac- 
ceſſaries before or after. 
4. But the ſtatute of 1 E. 6. cap. 12. took away cd 
rincipals in murder in all caſes, viz, conviction 


verdict or confeſſion, attainder by outlawry or otherwiſe, 


ſtanding mute, or hot directly anſwering (aj, but this ſta- 
tute of 1 E. 6. extended not to acceſſaries. | 


(*) Vide 12 H.. cap; 3. 4 HF. judgment of death 83 


b. cap. 2. 22 H. 8. cap. 9. that caſe, but on 
(a) This ſtatute omits the caſe is to be over- e 
of challenging above . but 270. & infra cap 


this our me thinks unn this gs | is Grpusd by 3& 4 
2 i e 2 l . M. cap. 9. as to indict- 
b. cop. 14. neither 9 nor —.— 


5. By 


| HISTORIA PLACITORUM CORONA.” 
5. By the ſtatute of 4 & 5 P. & M. cap. 4. all that 
ſhall malitiouſly command, hire, or counſel any to com- 
mit any wilful murder are ouſted of 0s. in all caſes, 
6. But acceſſaries to murderers afte fact have their 
clergy in all caſes. | 
So that the ipal ſtands at this de ouſted of clergy 
in all caſes, and the acceſſary before is alſo ouſted of clergy 


in all caſes, eee 


But it muſt be remembered, that the party indifted my 
be brought within the very letter of the ſtatute. 

If the indiftment be felonicè & ex malitid ſud præcogitati 
 interfecit, yet he ſhall have his clergy, POS there won 
the word mardravit. Dy. 261. 2. 

Sa if it be felanic? interfecit & murdravit, and fa 
er malitid ſub ſus N it is but an indictment 
the priſoner ſhall have his clergy. 
So if a man be indicted, as acceſſary before, viz, gull 
precepic and {app not malitiose precepit. F. 2 Eliz. Ty. 


As to her, regularly i in all caſes the perſon 


1 ought to be admitted to his cler 
3 7550 C be indicted ſpecially upon th he l. 
tute of 1 Jac, cap- 8. ſetting forth, (as thei en muſt) 
« That 4, 7 Pepagit S percuſfi D. gs: having 0 
_ « weapon drawn, aying ſtricken firſt, and that I. 
e and C. were preſent, aiding and abetti ting,” tho A. B. 
and C. are all principals in manſlaughter at common law, 
yet A. 0 ns 7 the ſtroke, ſhall be ouſted of his 
. clergy. Car. 1. B. R. Pages caſe. (5). | 
. _-Andt w i ſeems in that caſe, if it be * that 
A gave not the ſtroke, but B. and that A. and C. were 
aiding and cap. not only A. and C. that gave not the 
ſtrake ſhall have their clergy, but alſo B. becauſe, tho the 
caſe of B. is within the ſtatute, yet as to him the indift- 
ment brings him not within the ſtatute, and ſo differs from 
the caſe of a general indictment of murder, where chor i 


be laid, that 4. gave the ſtroke, and B. ee 
uh CELLS n 


1 SCC aww « #@—— 


meren! vKthroKu cotton, | =” 2 


and upon the eyidence ix appears, x 
Pee ro and ae was 2 * Sc. both 
be convict of murder, for both are equally murderers, 
IE is true as to both, gu os als of 246+ 

Hats interfecerunt tf murdraveruiit (®). 

the ſtatute of 1 Fac. cap. 8, clergy is ouſted as to 
him that fo upon any conviction by verdict, confeſ- 
don or otherwiſe, and that as well in caſe of an appeal ay 
2 1 but it extends not to ſtanding mute or 
4 e is 8 


o it 22 ſe: 
1 bi oe N . 17 
5 t verdict or * *. — | 


el Gr the fame, he is excluded of clergy, but this at 
3 mute or not reQtly anſwering, 
for this i is 2 mific ki (a) OO 


11 Co. 33. fel 
* 5 ah this day A cake 8 eve ore — 7 
A or 8 
Hl ore pur to hs peat * Lo 
only. his challenge be over-ruled and he put u 
8 20 as hath been before obſerved. (F), and th 
| rojo in the act of parliament ouſting-clergy, where 
he challengeth above twenty, or the not mentioning 
that clauſe makes nothing at this day one way or another 
4s to the point of clergy. 
But neither acceſſaries before 27 ofter ve upon chis ia 
180 from the privilege 
| As to the caſe of wilful burn — 
It ſtands now a ſettled point, that if the principal he con- 
at vict by verdict or confeſſion, or ſtands mute, or will not di- 
3 nll anpnde. he ſhall not have his clergy, this is the paint 
he reſolved 1 Co. Rep. 35. 4. Poulter”s ca and the conſtant 
4 practice is, arid always hath been accordingly. We 


Mm 900 Vide pra 5. 292. 1 Salk." 3 Bue his js i 


4. But in all theſe caſes the ef. & 
0 . 4 clergy by 1 
z. eu. n 3 
e. a app | 3 


ing Yor, II, 2 5 And 
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* 
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wes the law to be fo, for clergy is taken away from the 


\ acceflary before, - and it were a ſtrange overſight, if an act 


of parliament ſhould exempt the acceſſary from clergy in 


this caſe, and yet the principal ſhould have the benefit of 
it. 2 5 py "4.3 3 Mt = WR 
That which cauſed the doubt was the ſtatute of 1 E. 6, 


cap. 12. where it enumerates all the offenſes, which were 


then to be exempt from clergy, and mentions not the caſe 
© of wilful burning, and enacts, That in all other caſes of 
ee felony the offenders ſhall have clergy, as they ſhould 


ec have had before 1 H. 8.“ and the firſt ſtatute that took 


away clergy from wilful burning of houſes or barns with 
corn was a ſtatute made after 1 H. 8. viz. 23 H. 8. cap. i. 
JJJ*ͤX ROI ERC 


There have been three anſwers given herbunto (*), viz 
1. That this was a felony, that even by the common 


la before 1 H. 8. was exempt from clergy, being an a of 


hoſtility, and this I remember was given by Noy attorney 


| general about 8 Car. 1. but poſſibly this may be doubtful 


as to the fact, whether at common law clergy were not al- 


lowable upon this offenſe, and if it were not, yet it is a 


greater doubt, whether that law were not altered by the act 
of 25 E. 3. cap. 4. pro clero, wherein clergy was ſettled in 


all caſes, except treaſons or felonies, that touch the king 
or his royal dignity. . -/ 2900 7 


2. Others have agree , that clergy was taken away in 
theſe caſes of wilfu] burning by the ſtatutes of 23 H. 8. 


cap. 1. and 25 H. 8. cap. 3. and conſequently this offenſe 


not being enumerated in the ſtatute of 1 E. 6. cap. 12. is by 


the general concluding clauſe of that ſtatute reſtored to the 
benefit of clergy: But then they think, that by the ſtatute 


of 5 & E. 6. cap. 10. the ſtatute of 25 H. S. cap. 3. is 
wholly revived, and conſequently now the repeal of the ex- 


emption of clergy in caſe of wilful burning is repealed by 
the revival of the ſtatute of 25 H. 8. cap. 3. by the ſubſe- 
1 ſtatute of 5&6 E. 6. cap. 10. and thereby exemption 


n clergy in caſe of wilful burning is again eſtabliſhed. 
Mul. po ge, . 
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And the ſtatute of 4 & 5 P. G M. cap. FR ſtrongly 
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But this hath in it woke difficulties. 1. It ſeems by the 


whole ſcope of the preamble and the ftri& penning of the 
body of the act of 5 & 6 E. 6. cap. 10. that hat act re- 


. vived only ſo much of the act of 25 H. 8. cap. 3. 'as con- 


: 


cerns the ouſting of felons of their clergy upon examina- 
tion, where e or burglaries were committed in 
ſoteign counties. 2. Again, the ſtatute of 25 H. 8. took 
away clergy from wilful burning, only in caſes of indict- 
ment, and that only where the priſoner ſtands mute, an- 
ſwers not directly, or challengeth above twenty, but the 
ouſting of clergy in caſe of appeals, as well as indictmenta 
upon conviction by verdict or confeſſion ſtood purely upon 
the ſtatute of 23 H. 8. cap. 1, which is no where revived 
as to the point in queſtion, and yet that is the caſe, that 
muſt moſt ordinarily occur, namely, where the party is 
convict. _. _ | 5 
3. Therefore the laſt and I think the ſureſt anſwer as to 
this diificulty is, that the ſtatute of 3 & 4 P. & M. cap. 4. 
taking away clergy in all caſes from him that malitiouſly 
commands, hires, or counſels. the wilful burning of any 
dwelling-houſe or barn with corn, in all caſes of conviction, 


 attainder, ſtanding mute, outlawry, peremptory challenge 


of above twenty, or not directly anſwering, doth by neceſ- 
fary conſequence take away clergy in all theſe caſes from 
the principal offender in ſuch wilful burning. 
But gudcungue vid datd the law ſtands ſettled, that cl 
is taken away in all caſes from the principal in wi | 
burning of a dwelling-houſe or a barn with corn, quod 
vide 11 Co. Rep. Alexander Poulter's caſe per totum. | 
And therefore I can by no means think, that outlawry 
of the principal in this offenſe is within the privilege of 
clergy, for the acceſſary even in that inſtance is exempt 
from (e) clergy by 4 & 5 P. & M. cap 4. on By 
Now as touching the 2 by the ſtatute of 4 K 
P.& M. cap. 4. they that ſhall malitiouſly conan, 


| Orne MS. has it [i- /abje2 to] but both the ſtatute and the ſeaſe re« 
Mine it ſhould be [#5 exempr from.) - | + * 
0 7 2 2 . hi 
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e Dering. 


H Obbery is of tos kinds, 8 and from 
11 crfon; iglent aſſault 
irſt, Ro e is a vi 
* erſon, ee — violent taking ng 
in fear. 


: : pu | 
.__'. _ principal in £aſs of rbery in of nar the high: 


way is ouſted of his clergy, viz. 
1. By the ſtatute of 23 H. 8 . cap. 1. ® Where he is con- 


= vide by yerdiftor confeſſion, t e 66 


t peal or an indictment. 


— 2, By the ſtatute of 25 H. f. cap. 3. 7 In an indi&- 


«© ment, where the ſtands mute, will not direct | 


5. anſwer, or challengeth above twenty. 


And in caſe the robbery were in or near the highway in 


| es county of A. and he carries the goods into the county 


B. and there be indicted of larceny, and upon examina- 
tion it it was ſuch a robbery in the county of 4. 
that been indicted in the c of A. he ſhould 
have been ouſted of his clergy b by the e of 23 H. 8. 
cop. 1. the juſtices of the county of B. ſhall ouſt him of 


his clergy in the county of B. whether he be convicted, 


. mute, challenges aboye twenty, * not di- 


2 yo pow +» 32 %% hs 


— 
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And tho this clauſe be repealed b { WE bw FF 6: 


12. it is again 1.888 6 E. 6. 6. and 
ſtands now in force as to all ro Backs: whine th patty, 1 
convict, is to be ouſted of his clergy by the ſtatute 23 
H. 8. 1. 

„ to any felony, where Geiß i f 
by any ſtatute after 23 H. 8, Co. P. C. cap. 50. p. 115. 
Stanf. P. C. fol. 128. a. () 

A. commits a robbery near the highway inthe county 


of B. and takes away but to the value of 64. Lot Emory 


for robbery in the county of B. he ſhall have jud 

death without benefit of but if he carries thole 

goods into the countyof C. is indicted and ple 

and the jury find him e of 64. tho 

the evidence it 13 that R l 

of B. yet he ſhall not have judgment of death, becauſe as 

it now ſtands, it is but 555 (2), where the prifuner 

isnot to have his lene but to be whipt; and the 

nation given of 25 K.. L e 
ere le. M. 31 Ele, 2 1. 


oh 1 dee vid ria (4), 
alld vid, or in altd vid r and convict, he i 
_ of his clergy by the vi . 
to be in vid regid pedeſtri ducente ad 

ede ess, Fed he ſhall wk his clergy; ad — 
15K b. Moore's Rep. u. 16. 5 

But in that caſe it might had nad 8 
"gies and he ſhould toe bech cult of bs 
words of the ſtatute are in or near the highway. 

Tema be e e be oth tb 
lic river within the body of - a>; county, this is a robbery 


upon the King's high be {> laid in the indie. 
ment, ho en Ted 


0 *) Fide Pert! 5. 518, But by According to what out gu- 

8 GP + the like a ee 
ſe is enacted as to all felonies, dictment be laid onl 

wherein cler was ouſted by that this will not be Aula ts 

or any other ſtatute. cler. 


* Na Part L. p. 536. s . 
23 | ſtatutes, 
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| ſtatutes, and ſo it was agreed in Hide's:caſe at Newgate, )f 

23 Car. 2. for the public ſtreams are highways, and there 

fore they are called bault ftreames le roy (). 

But this ſtatute of 25 H. 8. extends not to ſtanding 

| mute, or not directly anſwering in an appeal, but only in 
an indiment, and therefore, 

3. The ſtatute of 1 E. 6. cap. 12. ouſts ſuch robbery cf 
at as well in an appeal as indictment, where the offen- 
der ſtands mute, or will not directly anſwer. _... 
But mentions nothing of challenging peremptorily above 

twenty, neither need it, for, as hath been ſaid | (F), he ſhall 
by only put from his challenge, and the | jury ſhall. be 

to paſs. upon him, and no conviction: or peine fort 
& re ſhall enſue upon his ch challenging 
above twenty, as the Jaw now ſtands. 

But whereas Stam. Lib. II. cap, 42. fol, 129.4. affirms, 
« That i upon. all theſe ſtatutes, 5 in all the caſes men- 


e tioned in them there are two caſes, wherein the offender 


4 in murder, robbery, &c. ſhall have his clergy, namely, 

« where the offender is outlawed, or convict by battle, it 
is not true of the former, for outlawry is an attainder, and 
tho 23 H. 8. & ag H, 8, ſpeak neither of outlawry nor at 
- taindet, yet theſtatute of 1 E. ö. cap. 12. faith, if any pet. 

ſon be a/taiut or convict of murder, G0 he fall be ouſted 

of clergy. _ 

And che ſame law it is, if the appellee of 9 111 be van- 
| quiſhed i in appeal, for he is thereby convi?, and the ſta- 
tute doth not mention only a conviction by twelve men, 


but an perſon is due form wean rie | 


murder, c. 

And thus far concerning pern. ND 

As touching acceſſaries by malitious ra hi 
ring or counſ ling 8 y ſuch robbery, they are ouſted of 
clergy by 4& 5 P. . cap. 4. in all abs namely being 
convidt, ſtanding mute, not directly anf wering, or out 
lawed, &c.. 

2 acceſſaies ofter have the benefi of clergy in al 


TATA 60 Fade Part, „ $36. Supra, f 70. 
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Secondly, As touching a robbery from the houſe of any 


ht divides itſelf into theſe ſeveral heads. | 
1. Robbing in the dwelling houſe, the owner, his Ale 
or family in the houſe and on in fear. - 
2. Robbing in the dwelling houſe, any perſon being in 


the houſe and put in fear, 
3. Robbing in the houſe or rent, the owner, his wife, or 


ene being in the houſe, tho not being put in fear. 
Robbing a houſe, and no perſon being therein. 
to theſe in their order. 1 
I. Robbing any perſon in his dwelling houſe or aud. 
ling place, the owner or dweller, his wife, children, or ſer- 
rants being within the Any and put in fear or dread by; 


the ame. 
| Bythe ſlarute of 23 K. l. cap. 1. BET an a 


ah indictment, the principal and acceſſary before 2 


ae ouſted of clergy in two caſes, namely, * 
1. If convict by verdickt. 2. If convict confeſſion, 


By the ſtatute of 25 H. g. cop a 4 there is farther provi- 
of 1n | 


fon made, but only in caſe ictment, not of appeal, 
ad only againſt the principal, but not the acceſſary before 
or after, diz. 1. If the principal ſtands mute of malice or 
foward mind 2. If he challenges above twenty peremp- 
tony. Z. If he will not directſy anfwer. 

There? is farther proviſion made for ouſting of clergy, 
where robbers of houſes carry the goods into another coun- 

and be there indicted of . larceny, if upon examination 


ſhould be ouſted of clergy, had they been indicted in 


eff county; but, as hath been before obſerved, __ 
1, This ouſting of clergy by examination in a foreign 


county refers only to ſuch robbery, as by the ſtatute of 23. 
H. B. cad. 1. is ouſted of clergy, namely, where the owner, 


lus wife, children, or ſervants are then ĩn the houſe and put. 


in fear, not to ſuch robberies, as N acts of Lupe made 


lince are put out of dergy- 2, In caſe of an arraignment 


in 2 foreign county, if the goods prove to be but of the 
value of 124. here is no clergy to be.demanded or al- 


lowed, being but petit larceny, and — no ne 
of clergy by examination 
| 2 4 6 Dorothy 
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Doro ole (*® 
5 peo a) 2 . 1 Suſe bb We py res 


t, and brou goods.into Suſſex, the jury Sul d 
Tabu eg he gras 51. yet in as muchas then 


- was no putting in fear of the A his wife, or fami 
ſhe was to have the 


the ſtatute of 21 Fac. and 


could not be ouſted e eee for tho by the 


 « ſtatute 39 Elz. cap. 15. cler e the 
| caking ova of clergy ypon er eg dem 


ign coun- 


ty exte es Where 1 is taken aw 
by 23 H. 8. bat if je a been with a putting in fear, ſo 
that in caſe of a man he ſhould have en ouſted of his 

it deſerves conſideration, whether the woman, if 


: e ſhould have been ouſted of. the benefit of the 


of 21 Fac. cap. 6. by examination, tho ori 
it were Ne on 1 8 g bery. Sed de hoc infra, inal 
But we rutes. did npt extend to any ſuch robbery, 


where 1, Thete'was to putting in fear. a. Where the 


owner, his 1525 children or ſery ts were not, inthe houſe, 


| Sen 
: The ftatute of 2 


| 12 wg, hire, or cob nfel” IE en, to do Nb 


2 12 rg 


| tended! not to, 


bur only a rc there d put in fear. * 
2 n & Teen by 2 or battl al 

19 0 CEA not to a * 
ö refer the fd, by the! Nie 


M. cap. 4. it 18 enadted, * Thar if any ſhall co 


d ll houle © — 
46 we u EXC 
from cergy inal ies, viz, [Cone on outlawed, ſtands 


FIGS 


Upon this 2 0 geſe things are abſerrable, | 


1 requires an! robbing, viz, taki og away ſome 
re m a bare breakin 8. by houſe is not ſufficient, 
| t 


extends 2 8 robbing, without mentioning Put i. 
2 It extends tg ou 


ee A uf AF RD. ale excluded f rom clergy, 
5 ee 


nee . 


7 which, 23 or 25H, 8, CY 
4. It extends ales nds eee 1 bur ac. 
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R of. ap day or night, | 
ASCITES 


"Bye Guns of 1:6 cap, 12. clergy is taken away 
all caſes, viz. if EE Es . | 
5 by verdict, conftdion, or wager of battle, ſtands 
mute, er wilt not directly anfwer: And this as well in ap- | 
anne 
ti true, it mentions not ry c 
twenty, neither is it materi angry bogs | 
But this, ſtatute, tho it- Fark dd rhe y of . 
en, or by night, hath had this conſtruction al- 
wed, viz. Ko 
the breaking. of the houſe be in the night, then it 


muſt be fuch a breaki as amounts to burglary, via. 
e felony, and. then it out 


e ene de be 4 
I'm be houſe in 8 then ĩt 


aut be alfa lach a teak as hath. am actual robbery 
joiwed:with. it, and. then if there bo a putting in fear alſo,, 
the clergy; is ouſted in all the caſes mentioned in this ſta- 


tin both, theſe caſes there muſt be 2 putting in fear, 
otherwiſe this ſtatute,ouſts not clergy. 

This ſtatute therefore hath made theſe additions to the 
ſtatutes of 23.0 25 H. f. vis. 1. It exempts burglary from 
dg, tho there be no robbery; if there be a putting * 

2. If there be a burglary in the night, 2 
te da committed in the. LET and any. . 5 
in the houſe and put in fear, it excludes from 
it be not the owner, or any of his family. 3. It = 
the principal from clergy in caſes, where he is not exclu- 
Aber either of the two former ſtatutes. (5), 
vt again on the other ſide, it reſtores. clergy to the ac- 

ceffary Before che fact, tho cauvict by verdict or confeſſion, ; 
and repeals ſo much af the ſhane of a3 8. as encludes 


te acceſary before from clergy. But as hath been faid,. 


Nu. in caſe of attainder thawry, alſo i cet ada 
2 or der 9 ecke wary, nd 2 
| the 
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the fs 8 ite of 4 & 5 P. & M. cop. 4. takes off the clergy 
| from acceſſaries where there is a_robbery and 2 


u in fear, but not where there is only a ö 
TY putting in fear, but without robbery but . 


ſaries fer ih all c 


aſes have their 1 10 
III. If any 1 hls ihe found guilty of robbing any perſon 


in ahy part of his dwelling — or dwelling place, the 
owner or dweller of the ſame houſe, His wife, 3 
ſervants then being within the ſame, or in any other place 


| within the precind of the ſame houſe or place, ſuch offen- 


der ſhall not be admitted to his clergy, whether ſuch dwel- 


ler or owner, his wife or children then and there being ſhall 


- - be ſleeping or waking. 5 & 6 E. 6. cap. 9. 


ildren or 


And the ſame proviſion is made for 8 clergy, 


where a perſon ſhall commit a robbery in a booth or tent 


in any fair or market, the owner, his wife, children or ſer- | 


vant being then in the ſame booth ſleeping or waking. | 
Upon this act we are to obſeryve, 
1. There muſt be an actual breaking of the houſe, ſuch 


a. breaking as would make a burglary if committed in the 


night, 10 the indictment muſt run fregit & intravit do- 


mum manſionalem efato J. S. uxore & liberis ſuis in ei. 
5 dem domo exiſtent, 287 4 


ch a breaking of the houſe muſt be 
proved in evidence: vide ſupra, Lib. I. cap. 44. p. 522. 


2. The alleging of ſuch a breaking of che houſe is ſuf- 


ficient to bring him within the ſtatute to ouſt him of his 
clergy, if it be proved, tho it be not alleged by the way 
of robbery, viz. violenter & a perſon, but only e domo 
prediaa, for it countervails a robbery within this ſtatute, 

I the ſervant ſteals goods out of his maſter's houſe in 
the day or night, the maſter, his wife and children being 


in the houſe, the ſervant is not to be ouſted of clergy by 


this ſtatute, for here is no breaking. of the houſe. 
If the ſervant unlatcheth a door, or turns a key in a door 
in the houſe and ſteals goods out of that room, th if he had 


been a ſtranger, that had not to do in the houſe, he ſnould 
hereupon be ouſted of his clergy,” yet it ſeems to me the 


ſervant ſhall not be ee gone of his 2 2 


oft 


\ 
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the opening the door in this manner is within his truſt and 

ſo no breaking of the houſe, nor robbery within this act, 

and the ſame law ſeems to be upon the ſtatute of 39 Ekz. 


e breaks open a door, whether outward 
or inward, (as for the pu a cloſet ſtudy, or counting- ET, 
houſe,) and ſteals goods, this is a robbery: and break! f 
the houſe within this ſtatute, as alſo within the ſtatute of 
39 Klar. for ſuch a breaking, tho by a ſervant in the 

ight, would make burglary, for ſuch an opening is not 
e wr Gf ery Om, 

3. But there muſt not only be a breaking of the houſe, 
the owner, his wife, children or ſervants being within the 
ſame, but there mult; be alſo a felonious taking of the 
goods out of the houſe to exclude clergy by this ftatute. © - 

4. But a bare felonious taking of goods out of the 
bouſe, whether by night or day without ſuch a breaking, 
2 would make burglary,” if done in the night, excludes: 
not from clergy within this ſtatut ee. 

5. This ſtatute both as to robbery in dwelling houſes or 5 
: booths requires, that the dweller or owner, his wife, chil- 
den, ſervants or ſervant be then within the houſe ; ſo that 

the being of a ſtranger in the houſe excludes not clergy no 
reg upon the ſtatute of 23 H. 8. cap. 1. Stamf. P. C. 

* 6. I extends to no other caſe, but where the party is 


LAS we A ow 4... Be act E 


7 found guilty, viz. either by verdict or confeſſion; and not to 
. outlawry, ſtanding mute, or nor directly anſwering, there- 

fore in all theſe caſes the offender ſhall have his clergy (c). 
. 7. It extends to an appeal, as well as indictment. 
8. It doth not exclude acceſſaries neither after nor be- 
; fare from clergy. 


Neither doth the ſtature of 4 & 5 P. & M. cap. 4. ex- 
. tend to acceſſaries in this caſe, but only where-robbery is 
| committed, and any perſon within the houſe pur in fear. 
| WM .  >othatuponthis ſtatute all acceſſaries to the felony de- 
3 ſcribed by this ſtatute are to have their clergy. 
. 40 Butby g. M4, cap 9. clergy is taken away in theſs caſes 


* 


hy 95 IV. 


F TAN 
M: 
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Vip durno, feilicet inter horas 
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IV. Robbing fron the houſe goods to the value of; 
e eee eee 18. 1 
the ſtatute of 5. it is enacted, This 
any 7 perſon be EP Suilty — verdict, confeſſion, or 
iſe for the ſelonious taking away in the day- time 
any money, . of 
2 1 n 8 
reof, of in ariy outhouſe belonging or uſed with the 
—— altho no . d be in the ſaid 
at the time of the felony. committed, 


& © 705 cron ſhall be excluded from their clergy. 


8 of felonious Aae i 
rview, yet as in the preamble it 
pr ge bare taking of out of 2 


houle, py therein, withoup an actual ing of the 
haue, ſuch yr an; > burglary were it in the , 
| is nor ſuch a-taking:outof a/houſe; as exeludes from 
; $f and thus it haill conſtantiy obtained in praBtice agein 


opinion in Popham's Reports $4. Bayne's caſe (4). 
.2-"The indictment muſt run according to the ſtatute, viz. 
c. domum man ſiona- 
S. fregit (d ininavit nulld perſond in eddem domo twit 
clit, iden pang 8 & ihi- 
aut fuit, cepit tavit, for b 

the 8 dag in the 3 — goal 3 is no ky 
11 C. Ka if yon 36. 4035 Poulter S caſe. 

Andi ee. evidence 1 it falls out, that it was in the 
night, r es perſon was in the houfe at the time, ot 


3 
gui a e felony ave: e mh 
ty according to the ſtatute (e). 


) This cafe cherefęce w; not tele ds le dwel- 
ied to „A Ao Kel. 68. but ling houſe or . daa. 


E . 8 


cle 2 nne therein. 


. Nui cheſe caſes are now pto- 


felons ſteal to the-yajue of g vided againſt by 10 & 11 . 3. 
in any ſhop, ware-houſe, coach- 12 fun. above - mentioned. Vide 


houſe, or ſtable, * OD: Per: I. p. St. in notis. 


But 


- 
* x * 
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© 
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But er or upon the ſta- 


8 
may lrg only om me pin confeflion, or 

otherwiſe, and therefore excludes not where the 
party ſtands mute, or is outlawed (J), or will not di 
A 11 Co. Rep. 36. K P 
ter's 4 
© amen hregks the houſe in the day-chne with leer 

wht, but ſteals nothing, this is no felony, but otherwiſe 
of breaking the houſe in the night with intent to 

this is burglary 11 Co. Rep, 31. &. Poulter's caſe. 
If a man enters by the doors or windows open and ſteals 
goods, this excludes not apoa hiv Sie, nor upon 

the ſtatute of & 6 E. 6: cap. — ho Wagt hotbed apa 
to make a rob within either of theſe ſtatutes, as would 


eee ir mult be fregie & BY 


1 and always 
hath been upon theſe ſtatutes, that if a man enters the 
doors. being open, and breaks open a cheſt and ſteals 
to the value of 5 5. this ſhall not ouſt him of his c 
within this ſtatute, or the ſtatute of 5 & 6 E. 6. c. 9. (g. 

But if a man enters an houſe the outward doors being 
open, and when he is in the houſe, breaks open, or unlocks. 
or unlarcheth an inward door and ſteals goods out of the 
room to the value of 5 5. he ſhall be ouſted of his clergy 
upon this ſtatute, the ; rd being done in the day-time no 
body being in the houſe J or if! © ſteals goods o E 
out of that inward room ſp opened by day or by night, the 
owner of the houſe, his wife children, or ſervants being in 
the houſe, ene indided 


upon the latte of 5& 6 E. 6. cap. 9, 
585 n heel ani, Mev ee gent 
in AL: 


2822 N Part I. 
22 22 aid, at. OED. 


T 16 Car. 2. Simpſon's caſe (b) at Cambridge aſſiſes. { 
being indicted __ the ſtatute of 39 Eliz. it was found by 


. 
- » 
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ſpecial verdict, that A. eee dae the houſe by day, no 
body being in the houſe, and, breaking open a chamber. 
doof and acheſt, took out goods to the value of 55. and laid 


them on the floor, and before he could carry them out of 
the bouſe was taken: By the advice of all the judges of 
. England he was ouſted of his clergy upon this ſtature, for 
the taking them out of the cheſt was felony, and the ſta. 


metute doth not alter the felony, but excludes from clergy, 


8 bro Part I. p. go 


af it were done in the houſe, and of the value of 55, and 
none in the houſe. e 
..; Train. 13 Car. 1. Evans & Finch (i) were indicted, for 


that they tempore diurno, viz. circa horam 1 2. did break dh. 
mum manſionalem Hugonis Audley in the Inner- Templ: 
London, 4 0g in eddem domo exiſtente, and ſtole 

| thence 40s. | Upon a ſpecial verdict found in this caſe 


th ints were reſolved. N N rt 
1. That a chamber in an inn of court is domus manſſono· 
lis within this ſtatute. | e 


2. Thar if no body were in the chamber at the time, 


tho others were in other chambers of the temple, yet this 


was a breaking of the domus manſionalis Hugonis Audley 
vnd perſond in eddem domo exiſtente, and maintains the in. 


dictment. Gy 2 


3. Becauſe only one of the perſons indicted did aftu 
ally enter the chamber and took out the money, viz. 


| Evans, and che other ſtood without upon the ladder and 
received it, Evans was excluded his clergy, and the other 


) According to this ſlate of only with relation 60 the tat 


the caſe here was a breaking not away, whether the taking 


only of a cheft, but alſo of a chamber out of a-cheſt and laying-them on 
dior, which is on all hands agreed the floor without carrying them 
to be an act ſufficient to make a out of the chamber was a fabia 
. robbery within the ſtatute, and ſo ay or. Healing within the ſtatute, 
the difficulty removed, which ari- and not whether it was a robörg, 


ſes from this caſe, as ſtated above for if it were a ſtealing, that would 
Part I. fp. 524 C 527, ind indeed be clear by the breaking open the 
as that caſe is re E hardy An > | 

» . (7) Cre. Car. 473. vide Part l. 
þ- 526. the queſtion about the þ, 527. 556. | 
cheſt or trunk ſeems to have been HEAR Fo 


* 
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who ſtood upon the ladder and received the money had 
be upon the ſtatute of 5 


his C 
ably the ſame law may 
&6 E. 6. cap. 9. that he only that enters the houſe in the 
day-time without putting in fear, and actually takes the 
ſhall be excluded from clergy, and thoſe, that ſtand 
without the houſe and are preſent and abetting, tho all 


principals, yet ſhall have their clergy, for 1 can ſee.no 


difference in the caſes ; guære tamen (). 


But if it were a burglary, then as well thoſe wide, 


that were ene, and aſſiſting, as thoſe within, ſnall be ex- 
cluded from pag eee 
18 Eliz. cap. 7. that commit am manner of burglary ; 
and the like in "T7 in murder. 

And fo I do take it without any difficulty, if A. B. & C. 
come to commit a robbery upon the perſon of a man, and 
4. only takes the money from the perſon, and B. and C. 

ue preſent and aſſiſting, or if they break a houſe in the 
R in the houſe putting in 
fear, tho A. only enters the houſe, and 3. "3s C.. watch 
without, they ſhall be all excluded from clergy, for they 
are all robbers, 


And if it ſhould be otherwiſe, this great abſurdity would - 


follow, that B. and C. that are preſent, aiding and aſſiſt- 
ing in the robbery, ſhould have a greater privilege, where 
they are preſent and ſo principals in N felony, than th 


ſhould have _ if they had en abſent, and only — 


ou 3 the fact, in which caſe the ſtatute of 4 & 5 P. 
M. cap. 4. excl den from e in ne 


This doubt 4. for by 3 & 4 of W.& Mf 
See tc . e * ** 


* 


: . 


„menen krsertonun ne 


ear. Rix. 
> | Den dy i by. 
22 e June with 3 * 
bern Hut no it. 2. Burglary, 
2 n robbery ae with it. gi, 


— The former of theſe is, hen 4 man in the night. 
tit breaks andenters” . 
5 , theft, or other felony. . 

1.  And'this, asit had the benefit of clergy by the common 
| Fa. how ane by the flarure of 25 E. 7 5 *pyo cler, ſo it 

5 ws not ouſted of cl t Sabre of 23 fl. 4 
nor the ſtatute of 25 H. N. "ue cho eſe cure tat ouſt 


| e LEE, 6. c 
. Ties nid, 1. White 
put in fear ot dreal. 2, 
IT is put, in r e ſMbly where 
© which Jer take not ape 


A flee yer is 
Fell che thexr wen 


1. kn che hf or tele caſes of Giiighe burglary Fe 
with putting in frar or dread, the ftatũte of L. WA cap. 12 
takes away clergy from the principal in I ob, viz. 1 
gaàͤttaint by outlawry or . or convict, 
mute, or not directly anſwering, as 3 by The ſtatute 
itſelf, : and the interpretation made Stamf. P. C. Wt 
fol. 126. 4. 11 Co. Rep. Poulter's caſe. . a 
But clergy is not taken away from acceſſaries before or 
after by this or any other ſtatute, for as to the ſtatute of 
485 P. & M. tho it takes away clergy from thoſe, that 
- malitiouſly command, or hire, or counſel any perſon to do 
ny Tobhery 1 adn duelliug houſe, yet unleſs 8 
ro 


- 


=> > 


'T 
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robbery in the dwelli: ſe, as well as a burglary, it 
takes not away clergy by the acceſſary before (a), nor a 
all from the acceſſary af? 


2 As to the ſecond ind of fim le burglary without put- 
ting in fear, the ſtatute of 18 Eliz. cap. 7. generally takes 


away clergy from all perſons that ſhall commit any man- 


der of burglary in three caſes. 1. If he be outlawed for it. 


2. If he Lab Bs by verdict, or 3. If | 


ty, WM upon his arraignment he ſhall confeſs it 
ty, But in all other caſes of ſtanding mute, or not directly 
avering he is to have his clergy 2 
lit- And therefore, if a man be generally indicted of burgla- 
ita n without purſuing the ſtatute of 1 E. 6. cap. 12, viz. 
without alleging i in the indictment, that the owner, his 
on viſe, children or ſervant were in the houſe and put in fear, 


0 it thoÞriſoner ſtanding mute, or not directly anſwering ſhall 


. 5. WW have bis clergy, (namely, where the indictment is * 
ted n,) notwithſtan ting he ſtatute of 18 Eliz. cap. 

But the aeceſſ xies as well Before as after are within pri- 
rlege of clergy, for neither this nor any other 8 hath 


them (a). 


hem in the dwelling ho again is of two kinds, ei- 
ther with putting in fear, or Ye tting in fear. 
I with putting in fear, then by the ſtatute of 23 H. 8. 
p. 1. & 25 H. J 6 wo 3. the owner or dweller, his wife, 
children, or ſervants being _ the houſe and put in fear, 
the offender is ouſted of his clergy, not upon Ko account 
of the burglary ſimply conſid but upon the account of 
herobbery, if the party be found Nr verdict or con- 
eſlion, or ſtands mute, or will not directly anſwer. 
But by the ſtatute of 1 E. 6. cap. 12. he is excluded 
from cler in all caſes, r on were in the houſe 
nd put ĩ bear. 
re Of it 
te of W () But by (4 of GN. (*) NEIL STII &4 


that aeg y from of W. M. cleryy is taken away + 


0 0 n 2 has caſes of ſtanding mute, gr 


vor, IL. e And 


Il. But non oo bupry joined with larceny or rob- 


not directiy anſpetin g. 


361 


* 
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: 45 P. M. cap. 4. clergy is in 
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And altho as to the accelfaries before, the ſtatute of ue of 
6.7 cap. 12. reſtores clergy unto them, ye py by the ſtatute 

this caſe taken — 

from acceſſaries before the fact, viz. counſellors, or com. 

manders to do any robbery i in a manſion-houſe are ouſted 

of clergy in all caſes, 
But if it were a burglary joined with robbery of good 
ear or 


© out of the houſe, whether the party were put in 


-_ _ principal i is ouſted of clergy by Kh ſtatute of 18 

. upon the ſingle account of the offenſe of bur. 

85 if the offender be outlawed. or convict by verdi 

or confeſſion,) for that ſtatute as to the 7 of . 

not at all concerned as to the rob , but 1 upon 

account of burglary the 8 is Ol e be — 
of the robbery or larceny, 

But then as to the acceſſaries dee the r 2 is conſ 
derable, whether in burg 

putting in fear the acce 
- the flarute of 48 5 P. 
wich this difference. 

If the principal be indicted upon the FRED] 36 b 
& 6. cap. 9. ſpecially, ſetting forth, that the offender u- 
145 burglariter fregit domum J. 8. præditto J. S. Arort 
bets & /ervientibus ſuis in, eddem domo exiſtentibug, and 
ſtole the oods in the ſame houſe, then the acceſſary to 
ſuch an indictment hall be arrai zned and tried, and Ken 
victed ſhall be ouſted of 8 A by force of the ſtatute 
of 4 & " P. & M. cap 
But if in that caſe ye principal be convict of the bur 

lary, but acquit of the robbery, . the acceſſary ſhall have 

is 5 <4 for the 7 5 of 4 & 5 P. & M. doth notes: 
2 12 t acceſſary fr rom clergy, but where there was 5 


1 ain, if the principal be indicted generally of but 


glaty an une without forming the indictment either 


on 23 H. 8. putting in fear, or upon the ſtatute of; 
8 6 E. * the owner, his wife or children being in the 


houſe, w_ my e e ae and ouſted of his 
2 clergy 


4 - ”-- 


or 
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cletgy by the ſtature of 18/83 


have his clergy, altho here were'a robbery committed in 


* 


dhe dwelling houſe, and ſo within the ſtatute of 4 & 5.P. 


M. cap. 4. and the reaſons are apparent. 

t. Becauſe the principal is not ouſted of his clergy in re- 
ſpect of the robbery, for that not being laid according to 
eithe 


either of the ſtatutes of 23 H. 8. or 5 6 E. 6. if chere 
were no burglary in the cafe, he ſhould have had his cler- 


gy, and he 1s ouſted of his clergy merely upon the ac- 


count of the burglary by the ſtatute of 18 Eliz. cap. 7. 


and not of the robbery, becauſe not laid purſuant to ei- 
ther of theſe ſtatutes of 23 H. 8. G5 & E. 6. and the 
ſtatute of 4 C5 P. & M, ouſts the acceſſary of clergy in 
relation to the robbery in the dwelling houſe, and not in 
relation to the burglary, 


2. Becauſe the ſtatute of 4 & 5 P. & N. cannot at al! 
have any reſpect to the ſtatute of 18. Alia. which was made 
twenty years after, and at the time of the ſtatute of the 


queen neither ſimple burglary, nor burglary joined with 


robbery had ouſted the principal of clergy, unleſs the rob- 


bery were purſuant to t e ſtatutes of 23 H. 8. or 5 6E. 


6, which is not laid in the indictment purſuant to either, 


and therefore the acceſſary could not be ouſted of cl 
45 P. & M. in this caſe, when if the principal him - 


| been indicted of burglary and robbery generally, 
he ſhould have had his clergy both as to the butglary and 


as to the robbery; ſo that upon a general indictment of 


the principal of burglary and robbery in the houſe, the ac- 


ceſſary can in no ſort be excluded of clergy, unleſs the 


principal be ſpecially indicted of the robbe uant to 


the ſtatute of 23 H. 8: the owner, his wife or children bei 
inthe houſe and put in fear, or according to the ſtatute 
56 E. 6. cap. 9. the owner, his wife or ſervants being in 


the houſe, for tho the principal upon a general inditment 


of burglary and robbery may be ouſted of his clergy by the 


ſtature of 18 Eliz. if found guilty of the burglary, yet he 


cannot be ouſted of his clergy upon the account of the 


ry, becauſe not particulary laid according to the 
vt Pr ad ace! 4 85 
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| hs oN. 
. ldd ſtatutes. and conſequen 

1 Lale have his clergy cc 

| But in all caſcy's Wee, aut hen dey eng, 


ena. 1 


came 0 in ber larceny: ant n 


ane 


Sec the re 221 8 now to ndr af ſome 8 kinds of 8 


4 wherein clergy is taken away, and eſpecially in larce- 
B aſe. ales of ſeveral kinds. 

2 1. Stealing of horſes, 2. Szetilege. 3. Taking from 
3 | the perſon lim . ſecret?. 4. Servants robbing their ma- 
| ters. 5. Taking clothes off from racks, 6. Stealing 


113 s ffores. 7. Taking away women Wat their will | 


ſhall ANN of * and Feder upon the ſea. 


7 Ts wn Bn I 


or confeſſion, - 3. Or ſtands mute. 4. Or will nat directly 


anſwer. This was in effect enacted before by 37 H. 8. cap, 


8. but it was neceſſary to be re- enacted here, becauſe 

otherwiſe the general clauſe in the act of 1 E. 6. cap. 12, 

reſtoring clergy in all caſes where my had it befors 1 H, 
| 8. had reſtored clergy in this caſe. 's 


06) But oth] the law Fan 
5 e fon the nt 1 75 
8 nn. OY - 


There 


the eee in that 
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There aroſe a doubt, whether, if there were one horſe, 
mare, or gelding ſtolen, the offender ſhould have had 
; andthe reaſon of the doubt was not ſingly, be- 


the ſtatute of 1 Z. 6, was in the plural number, | 


borſes, mares, or r geldinge, for then it might as well have 
been a doubt, whether upon the ſtatute of 23 H.8 6 >. 
he, that had wilfully Baer one houſe, ſhould not 


had his clergy, becauſe the words of that ftatute are in tha 


plural number dwelling bou/es or burns; and ſo for tobbing 
any churches or chapels, 

But the reaſon that made the ſ ; was, becauſe the 
ſtatute of, 37 H. 8. cap. 8. was expreſly penned in the fin> 


gular number, If an mas do fieal any horſe, mare or filly + 


and then _ ſtatute of 1 E. — _ v the A a 
and yet exp repealing er excluſions of cler 
introduced fince the beginning of H. 8: made ſome Hobs 
whether it were not intended to enlarge clergy, where on 
one horſe was ſtolen, 1 

To remove this doubt was the Aber 0 3 reg 
cap. 33. whereby clergy is excl that 3 
one hor, gelding or mare in all the caſes of attainder, 
conviction, ſtanding mute, or not directiy anſwering. 

. Theſe ſtatutes exclude the principal from clergy in 1 
8 theſe caſes, but the acceſſary before or * have Arete 
lege of clergy. 1 Mar. Dy. 99. 4. 
But by the ſtatute of 31 Eliz. cap. 12. in 8 ac- 
ceſſaries both before and after in horſe ſtealing are ouſted of 
o „ as the principal ought to be. 

As to ſacrilege, via. the felonious raking of any 

. out of any pariſh church, or other church or cha el 
the principal is ouſted Co by the ſtatutes of 23 
cap. 1. 25 H. 8. cap. 3. and ty by x E. 6, cop 12. in 
all caſes 7 Arts Toy 

And by the ſtatute of 23 H. $. cap. 1. the acceſſary be- 
fore, if found guilty by verdict or confeſſion, was ouſted 
of clergy, bur that is | repealed by 1 E. 6. cap. 12. as to all 
acceſſaries. 

And the ſtatute of 495 P. & M. cap. 4. extends not 
to this caſe, for 1 it takes away clergy from robbery of any 

| "24 10S 3 54 dwelling 
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* 
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cc cluded from 


HISTORIA PLUACITORUM CORONE. 
per- en ere nme din of churches 


certainly-clergy was not taken away in caſe of ſa- 
crilege at common law, or if it were, yet the ſtatute of 25 


E. g. pro clerorap. 4. veſtored clergy in that-caſe as well as 
e Bs. & E. 6. had been 


needleſs in this caſe, if Giceilige were ouſted -of clergy =: 
common law, and accordingly is the book of 26 


19. (0) and conſequently it is miſtaken in Poulter's Cale 
11 Co. 
_ << Wl Asto 
cap. 4. * If any 


Rep. 29.6. 


of pockets, by the ſtatute of 8 Elz. 
atom are ed for feloni- 
*..ous taking any money, goods, or chattels from the 
22 privily without bis ' knowledge in any 

* place whatſoever, —＋ be found by twelve men, 
* or confeſs upon his © or be outlawed, or 
« ftands obſti mute, of will not directly anſwer, or 
ce challen Im above ron he ee 


pon this ſtarute ang; are obſervable, 

1. It muſt be taken from the perſen. 

2. It muſt be raken-proivily without bis 8 and ſo 
— 71 

3. The goods. muſt be above the value of 12d. for tho 
in robbery of never ſo ſmall a value clergy is ouſted, be- 
cauſe done violentiy, yet here it is other wiſe, for if it be not 
above the value of 124d. it is but petit larceny, for the ſta- 
tute did not intend toalter the nature of the crime, but to 
excludeclergy, MASE-R wid FMILIACLNY. Co. P. C. cap, 


Wert 


according to the book of -22 u. 


4. It do 3 acceſlary either befor or after of 


ivilege of cle 
* Concerning ervants carrying away their maſters 


goods tothe valueve 40: this was made felony by the ta- 


(e) But if this ſhould be con- 
firueda burglary, as it ſeems to be 


Corone £93. Vide contra 20 & 2. 
Corone 28 3. but according to 

P. C. fol, 143.6. N the 
diſcretion of the ordinary to claim 


95. chen elergy would be excluded 
him or not. ide Co. P. C. p. 114. 


i the ries before, by the 


*qO 4 ees e „ „ a. av at wo 


384 af. S. H. cap. 9. 2 


(4) 2 accordant 20 Aff. 25. 


0 Vide Part L. cap. 44-þ- 529. 


tute 
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lawful 


ute of 21 H. 8. cap. 7. (F). 


HISTORIA PLACITORUM CORONA. - 


g. cap: 17. clergy was taken away. 


By the ſtatute of 1 E. 6. cap. 12. reſtori 
caſes, as it was before 1 H. 8. except the 


clergy in all 


es mentioned 


in that ſtatute, clergy is reſtored to that offenſe, 


By the ſtatute of 1 Mar, cap. 1. repealing all felonies 
en fince x . 8. the very act iti of 21 f. 8. making 


this felony is 


But by the ſtatute of 5 Elit, cap. 10. the ſtatute of 21 


= 
8. is 


again re- enacted to have continuance for ever; 
but the ſtatute of 27 H. 8. cap. 17. taking away clergy in 
that offenſe/ is not revived, and fo cler Gan 

as to that offenſe at this day (g). 


ds allowable 


V. By a ſtatute made the 22 Car. 2. 2 . Clergy is ta- 


ken away from thoſe that ſteal clothes 
power in the judge to tranſport them to the king's planta- | 


tions (b). 8 


VI. By the ſtatute of 22 Car. 2. cap. 5. 


e racks, with 


: is taken 


away from thoſe that imbezzle or ſteal the king's ſtores (7), 


(Ts flatute is to be taken 
ſtrictly with relation to ſuch goods, 
. 
the maler or miſire/3. Dy. 5. a. . 
for as to other goods, * a fe- 


lony at common law, tho under the 


value of 40 5s. but where there was 


a delivery, the ſeryant being in 
, it could not at 
common law be a felony, wide 
"Part 1 


667. Otherwile there- 
fore it 1s in the caſe of a lodger 
ſtealing goods or furniture belong- 
ing to his lodgings, becauſe be 1s 
not intruſted with the poſſeſſion, 


but only with the uſe, and there- 


fore it was felony at common law ; 
vide Part I. p. go. howeyer to 
you all oe 1 A and 
lared by 30 4. cap. 
* That it any perſon or —.— 
„ ſhall rake away with an intent 
to ſteal, imbezzle,or purloin any 
„ chattel, bedding or furniture, 
„ which by contract or agreement 
„ he or they are to uſe, or ſhall be 
* let & to uſe in or 


« with ſuch lodging, ſuch taking, 


„ imbezzelling, orpurloining ſhall 
© be to 1 e rr purpoſes 


6 felon * 1 

0 ut ſince our author wrote 
is taken away again by 12 Ann, 
cap. 7. from all perſons, 2 


apprentices under the age of 
teen years, who ſhall rob theirma- 


ſters,) if the offenſe be committed 
in a dwelling houſe or outhouſe. 
(5) 4 Geo. 2. cap. 16, the 
2 inen, fuſtian, Se. from 
any whitening grounds to the va- 
lue of 105. or buying or receiving 
the ſame, knowing it to be ſtolen 
1s excluded from clergy with power 
to-the court uponthe circumſtances 
of the caſe to tranſport the offen- 
der for ſeven years. 
(00 ha 1 
forbid by 31 Eliz. cap. 4. _— 
it was made 8 Part I. 


Þ+ 688, 
AS 4: 


VII. By 


367 


E 
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VII. By the ſtatute of 39 Eliz. cap. 9. clergy is taken 
red 8 3H. 


away from offenſes commit 7. cap. 2. con- 
cerning taking away and marrying or defiling of women in 
all Gaſes, "ny u e e y verdict or 
confeſſion, ding mute, enging above twenty pe- 
remptorily, -outlawry; not directly anſwering. 3 
It extends to take away cl in theſe caſes from all 
principals and acceſſaries before the fact in expreſs words, 
but not from acceſſaries after. 1 Heb a b 


VIII. As to the ſtatute of 28 H. 8. cap. | 15. concerning 


| piracy, robbery, murders and 


| upon the ſea, 
it is enacted, © That for treaſon, murder, robbery; felonies 
« and confederacies done. upon the ſea or in any places 


„ whereto that commiſſion extended (i), the offenders 


e ſhall not be admitted to have the benefit of clergy or 


"as as. wit 30% bs 2 i 


« ſanctuary, but are excluded from the ſame (I). 


00) It was doubt upon this ſta- 
land 


tute, whether an at 


| to a felony or piracy at ſea 


was included within the extent of 
the commiſſion directed by this 
act, Telv. 134, 135. but by 11& 
12 W. 3. cap. 7. (continued by 
Ann. cap. 34. 1 Geo. 1. cap. 26. 
and made al by 6 I. 


cap. 19.) 1t is provided, © That 


6 AC 


6 after ſhall be 


ed and adj dged 
„ according to 28 H. 8. and-ſhall 


6. ſuffer the ſame penalties and in 
like manner as the principals. 

- If a mortal ſtroke be given on 
the high fea, or on the ſhore at full 
ſea, and the party dies upon the 
More at low water, this is not 


_ within this ſtatute. nor ſhall the 
admiral have juriſdiction to try the 
offenſe, nor yet can it be tried at 


common law by a general commiſ- 


ſion of /gver and terminer : vide ſu- 


pra p. 20 Part I. p. 4:6. To 


_y this inconvenience itis pro- 
vided by 2 Geo. 2. cap. 21. That 
„here any perſon ſhall be felo- 
© niouſly ſtricken or poiſoned up- 


on the ſea or any place out of 


_—_ yy 4 


Upon 
% England, and ſhall die thereof 
% in Exgland; or ſhall be feloni. 
40 ouſly firicken or poiſoned at any 
«© place in England; and ſhall die 
% thereof upon-the ſea or an 
«© place out of Exgland, 4. 
% ment may be found in ſuch 
county, where ſuch death, 
* ſtroke, or 123 ſhall 21 
© pen, again principals 

— wr 


eſſaries, and may ro- 
« ceeded upon in the ſame — .A269 


< as if ſuch felonious ſtroke and 
« death, or poiſoning and death 
had happened in the ſame coun- 
« ty, where ſuch indictment ſhall 
« be found. ' | 
(7) Tt was doubted, whether 
this ſtature of 28 H. 8. had not ta- 
ken away the trial of theſe offenſes 
before the admiral, or his lieute- 


- nant or commiſſary, which had oc- 


cafioned a total difuſer of ſuch 
manner of trial to the encourago- 
ment of pirates, who could not be 
triedby this ſtatute, unleſs (at great 
trouble and = er brought to 
Enyland, and therefore the afore- 
ſaid ſtatute of 11 & 12 V. z. cap. 


7. provides, that they may be cot 


© S+* - . 
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conſideration of the ſtatute. of 1 E. 6. cap 12. 
which in allalesnotmentonein hat arc retort 


clergy, as it was before 1 H. 8. it is ſaid in 
r Co. Rep. 31. J. chat thereby clergy is ne- 


9 ved 
22 conſideration of both theſe tarures I think a 


„ Viz, 
tha Firſ, Thar by the ſtatute of 1 E. 6. cop. 12. 10 11 | 
other -felonies (not particularly re by 


ſtatute of 


1 E. 6. cap. 12.) that the common law takes notice of, 
ny e by the ſtatute of 1 E. 6. cap. 12. not- 

ding this ſtatute of 28 H. 8. cap. 15. even for felo- 
nies within that juriſdiction or commiſſion of the admi- 


ralty ſettled b ſtatute. 


And th 


ore, if a man be ſlain below the upon 
the river Thames, but not ex malirid, or if a — be 


committed there, that is within clergy, if committed upon 


the court of admi accord- 
by to the eee a6 act, 


8 there particularly men- 
By the ſame ſtatute it is enacted, 


« Thar if any of the king's natural 


** born ſubjects ſhall commit any 
„ piracy, robbery, or act of hoſti- 
«6 ey ug inſt others the king's 
* Jed, altho-ir_be under. co- 
n from any 
* foreign prince; or being a com- 
% mander or maſter of a ſhip, or 
© ſeaman ſhall feloniouſly run away 
«+ with his ſhip, &c. or volunta- 
66 3 Tay yield up the ſame to any pi- 

* rate, or bring any ſeducing 


+ meſſage from any pirate, enemy, 


15 „ orrebel, orendeavour to corrupt 
any commander, Sc. to yield 
** up or run away with any ſhip, 
Ge, or turn pirate, or go over 
to pirates, or itany perſon ſhould 
lay violent hands on his com- 
9 « e n from 
fighting in defenſe of his ſhip or 
* ſhall confine his oa 


5 r, or endeavour to make a te- 
| 0 role in * ſhip, every ſuch per- 


« fon ſhall be adjviged a pirate, fe. | 


66 -lon and robber. 


By 8 Geo, 1. cap. 2 
n 2 


«6 cap. 7 po 


66 
0 8 =Y there —.— 
«© rates, 


the ſame ſtatute it is 
ded, 6 —— 
*« with or furniſh any , Tc. 
„with proviſions, or_ſhall 
% fit out any ſhip or Tefſel with 
, ſuch defign, or ſhall conſult 
«or | with any pi- 
% rate, Tc, ee him tobe be 
„ ſuch, or ſhall forceably board 


4 and enter any merchant ſhip on 


4% the high ſeas, 
40 ere * — 2 — 


orer - board or deſtroy any part 
66 — 8 the goods or — 
„belonging to ſuch OO 
fender ſhall be adjudged guilty 
of piracy; and ſhall be tried ac- 
6 —— to the ſtatutes of 28 H. 
«gg, & "1 12.4. and b. 
% convicted ſhall ſuffer as a 
without benefit of clergy. h 
e 


oo | 


ſuck of- 


8% 


. were itupon 
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the land, the party ſhall be admitted to his clergy by 
force of the ſtatute of 1 E. 6. cape 14. 7 
2. Secondly; if ſuch a felony were committed upon the 
high ſea, that were not excepted by the ſtatute of 1 E. 6. 
cap. 12. but ſhould have had clergy by that ſtatute 
the land, in ſuch caſe, tho the proceeding be 
by the ſtatute of 28 H. 8. the party ſhall have his clergy, 
for the ſtatute of 1 E. 6. is general, in all otber caſes of fe- 
om clergy ſball be allowed as it was before 1 H. 8. and the 
exemption of clergy (*) was befae that ſtatute of 28 H. 8. 
extendible to the admiral's juriſdiction, as well as to courts 


of common law. 


3. Thirdly, But as to piracy or n the ſea 
— 2 I thi cleray 83 ——˖ 
Eren 8. and is not reſtored by 1 E. 6, 
cap. 12. (n), and the reaſons are, . | 
I. Becauſe I take it before 1 H. 8. there was no clergy 
allowable for it at common law, for it was an act of hoſti- 
lity, and conſequently is not touched by the ſtatute of 1 


E. 6. cap. 12. 


2. Admitting that clergy were allowable in piracy be- 
fore 1 H. 8. and taken away merely by the ſtatute of 28 H. 
8. cap. 15. yet clergy is not reſtored by 1 E. 6. therein, 
| becauſe it reſtores it only in all other caſes of felony, which 
is intended only of felony, whereof the common law takes 
notice, but piracy is of another nature, and the common 
law takes not notice of it under the name of felony, and 
therefore a pardon of all felonies pardons not piracy : vide 
Co. P. C. cap. 49. p. 112, 113. and: accordingly the uſe 
hath obtained in the proceedings of the commiſſions 
foundeSupanss #3557 THT CTC 
IX. As to the ſtatute of 33 H. 8. cap. 12. touching fe- 
lonies in the king's houſhold and proceedings thereupon 


'» e = of 


* I os ha ed "ot" PI TY 


Fx, exemption of clergy 


(% Vin. the allowance of cler- 
gy ; for our author here means by 
the privilege of 
eing exempted on account 0 cler- 
gy frem puniſhment in the .king's 
temporal courts. __ 
(% As to thoſe who ſhall com- 
mit any offenſe, for which they 
ought to be aJjudged pirates,.fe- 


Ions, and robbers by 11 & 12 W. 
3. cap, 7. clergy is expreſly taken 
away from ſuch dy 4 Geo. I. cap. 
11. and as no mention is made of 
ſuch as were deemed pirates before 
that ſtatute, it is an argument, 
that the law was taken to be, that 
they were ouſted of clergy before. 


- before 


the ſtatute of 21 Jac. cap. 6. if a woman be lawfully con- 


. be” 2 ” 222 2 LY | 8 > 
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Kore the lord Rewardithere is a clauſe; that in caſe" of 


manſlaughter in the king's houſe tried before the lord 
ſteward, and alſo in all other felonies committed within 
the king's houſe, the offenders, the abettors, rers, 
and receivers being convict ſhall fuffer pains of » AS 
appertaineth to felons, without benefit of cler. 

In my opinion the ſtatute of 1 E. 6. cap. 12. hath re- 


pealed ſo much of this ſtature; as excludes from clergy ſuch 


offenſes as are not exempt from clergy by 1 E. 6. for theſe 
are felonies, that the law takes notice of, and fuch wherein 


clergy was allowable before 1 H. 8. and conſequently the 


general words of that act reſtore clergy in theſe caſes, tho 


the proceeding thereupon be before the lord ſteward by 


this act of. 33 H. 8. cap. 12. for the words of 1 E. 6: cap. 12. 
are gm" in all\ather felonies, and they are in materid fave- 
rabili, in caſe of life, and in A privilege, which 
bath been ever favoured in law, and therefore ſhall be ge- | 


nerally conſtrued and not reftrained by conſtruction or in- 


terpretation, 
| | . 2 I 02 $455 wy . -N 
C HAP. II. 
What perſons are or are not capable of clergy. v3 


1 Have gone through the conſideration of the crimes or of- 
1 fenſes, wherein clergy is, or is not allowable ; I now 

come to conſider the per/ons that are, or are not capable 
thereof, admitting the crimes themſelves within clergy. , 
Touching perſons to be admitted to clergy, ſucceſſion 
of times hath made great change in the law. Antiently 
Nuns profeſſed were admitted to the privilege of clergy, 


tho they could not be prieſts, yet they are within the pri- 


vilegium or immunitas ectlefie, and had their clergy, 22 E. 
Coron. 461. but other women had not by the common 
w the privilege of clergy. BG any» A le As A 

But at this day profeſſion is aboliſhed, and no woman 
admitted to. the privilege of clergy at this day ; only by 


vict 
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_ Vi&by verdict or confeſſion of ſtealing under the 
value of 105. and above the value of 12 d. being ſuch an 
offenſe, wherein a man might have his elergy, ſhe ſhall for 
the firſt offenſe be burat in the hand, and to be farther pu- 
niſhed with whipping, ſending to the houſe of correction, 
impriſonment, -Wc; as the —— ſhall in diſcretion think 
fit; this act hath continuance to this day by the ſtatues of 
30. 1. cap. 4. 16 Car. 1. cap. 4. (a). 

Again by the ſtatute of bigamy cap. 5 650 Bigemus was 
_ buſted of clergy, 40 {iz 17. but by 4 ſtatute of 1 E. 
6. cap. 1 2. he is reſtored to the benefit of clergy, if the of- 
fenſe re Kar ee and tho Stam. Lib. II. cap. 46. fol. 
134. 5. doubts int of the ſtatute be not re- 
r 2 P. & M. 6 . 8. rae} 
all ſtatutes againſt the authority of the or See of 
Rome are repealed, yet the law hath been ſatkiciently ſet- 
tled in this point, that bigamus hath his clergy. at this day 


755 T. 3 Elix. Dy. 201.6. Lans caſe, for by t ſtatute of 1 


Eliz. cap. 1. all the clauſes in the ſtatute of 1 & 2 P. & 
M. cap. 8. not ſpecially excepted are repealed, and this is 
none of the excepted clauſes, and ſo the ſtatute of 1 E. 6. 
cap. 12. ſtands renewed by 1 Elia. P. 1. if at all impeached 
or repealed by 16 4 P. 1. 

Again, at common law, if the clerk convict delivered 
to the had broke the-biſhop's priſon and been af- 


ter taken, he loſt the benefit c his clergy, 22 E. 3. 


Coron. 257. but at this day that can never come in queſ- 
tion, for by the ſtatute of 18 Eliz. cap. 7. clerks convict 


are not now to be delivered to the ordinary, but 8 in 


the hand and ſo diſcharged. 

Again, antiently the law var held, that if the ohifoner 
had not babitum & tonſuram clericalem, he ſhould not have 
_-the benefit af clergy, 26 Aff. 19. 20 E. 2. Coron. 233. or 


(a) So te ſtatute of 3 only to ſuch punifinnent, as a man 
& of W. M. cap. g. a woman would be in the like cate, vl. be 
convicted or outlawed for any fe- burnt in the hand and detained in 
way, for which a man might have priſon at the diſcretion of the judge, 
his clergy, ſhall upon pray ing the not exceeding one n * 
W _—_— ſub) (65) 2 Co, . 27 3» 


the 
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HSTORFA' PLACITORUM coRON. 
the ordinary might have refuſed: him, tho he could read; 


but in-proceſs of time that law was altered and the court 
would admit him to his clergy, if the caſe were within 


clergy; tho he had not habitum & fonſuram, if he could 


Winne 
9 E. 4. 28. 5. 34 H. 6. 49. 4. . 
A man attaint (*) of hereſy, « Jrw, or a Turk ſhall not 
have their clergy, but a perſon excommunicate ſhall have 
kis clergy. ' 11 Co. Rep. 29. b. Poulter's caſe, | 


A Greek or alien, who knows not our letters, ſhall have | 


2 and ſhall read in the book of his own country. 
20. 


"braid; mas blind Gul heveikis deny (c if be 


can ſpeak Latin congruouſly. - — 21s 24. 
By the ſtatute of 4 H. 7. 6“ A man not. wihat 
54 _ .orders, dakar had is - ſhall be burnt 
hand with Mor T, and being arraigned for 


« — fuck offenſe, (viz. an offenſe within clergy,) he ſhall . 


not be admitted to his clergy a ſecond time. And if 
« any man upon a ſecond arraignment for ſuch offenſe 
claim his clergy, as being a clerk in orders, if he have 
* not his letters of orders, or certificate of the ordinary 
6 222 the ſame, the juſtices ſhall by their diſcretion 


war him a day to bring them, at which day if he fail, 


e ſhall loſe his clergy that ſecond time. 1 1 
Note no man ſhall be ouſted of his clergy a ſecond time 
by the bare mark in his hand, or by a paro] averment with- 
out the record teſtifying it (), and it ſeems, that if he deny 


he is the ſame perſon, iſſue muſt be joined u 1 


to be the ſame perſon, — of e 
The orders, that come under the name of holy 


were four, Viz. a ep, a prieft, aun, and a een, | 
(*) This ſhould be convid, and 0 We e 


G i 3 8 e , aliter ff 

cited, wiz. 11 Co. 2 or a baſtard, for he a prieſt 

hereſy wrought no e altho licenſe. * 7 

jdt oo 7. fee-fimple lands () Or atranferi thereof, for 
u 


8 . conviction. the manner of which-ſee 
(c) This is denied of a blind e | 
11 Co. Rep. 29, b. & Broke in M. cap. 9. | 
eros R 


other 
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. other inferior orders, as exorcifte, lefFores, avoluthi, Ec. 
| York. orig but were called clerici in mi- 

e And e ehe e which r in the 
ſtarutes, it is evident, chat the clergy in had a 
gong privilege allowed them than others. 

"if ehiyman —— wherein cl 
e atuaral x-Beb; ee N 
bery, &c. hath no more privilege a layman, becauſe 
the ſtatute makes no exception ot on — him. 
2. If a ſtatute be made aſter 1 

nerally, as the ſtatute of OE 81 4. clergy ge 
cup. J. a clergyman'in orders ho more a 
ne the ftatute . . P. 
C. why * 
1 ee e 0 f 8: hap. 1. and 
| 25.8, cap. 3. excluding clergy from thoſe found guilty 

in petit treaſon, murder, robbery, c. excepts ſuch as are 
in the order of ſubdeacon, or any ſuperior orders, and di- 


eta ee eee har ex ny | 


ſon without purgation, or to be degraded, and then 

by the ordinary into the king's bench to be executed, it 

ſeems, that this privilege is at this day gone, 1. Becauſe 
the ſtatute-of 18 — wh 7. all delivery of clerks con- 

vict to the ordinary is taken away. 2. Becauſe in 
all thoſe caſes, 1 the ſtatute of 23 

H. 8. clergy is ouſted by the ſtatute of 1 E. 6. cap. 12. (ex- 

cept burning of houſes, and acceſſaries before the fact, 


which ſtand within clergy b the ſtatute of 1 E. 6. cap. 12.) 
2 any 1 | 


and in that ſtatute there is no ſavin 
clerks in orders, as there is by 23 
And then. as to acceſſaries before the 


. But as to the pri 
ks alwaice: bs orders 


clergy it -ſhould eg * 
e en chird time, or ol · | 


2 


oo , p , 

R The 
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HISTORIA PLACITORUM CORONZ. 
The ſtatute of 28 H. 8. cap. 1. in orders 


F 
of 2 cap. 1. 25 H. 8. cap. 3. as other perſons 


not in orders; this ne: the N $0 


Then bythe ſtatute of 32 H.8. cap. 3.which makes the 5 


ſotmet perpetual, it is farther enacted, That ſuch per- 


« ſons as be within holy orders, which by the laws of this 


tc realm ought or may have cheir clergy for any felonies, 
te and ſhall be admitted to the ſame; ſhall be burnt in the 
“ hand as lay clerks be accuſtomed in ſuch caſes, and ſhall 
« ſuffer and incur afterwards all fuch pains, d and. 
« forfeitures, and be ordered BY uſed for their offenſes of 
« felony to all intents, > gre eras and conſtructions, as lay 

« perſons. admitted to their clergy be, or ought to be or- 
« dered or uſed by the laws and ſtatutes of this realm, any 


te law or ſtatute to the contrary notwithftandi 


Tus act was perpetual and ſubjected — In orders, 


notwehſtanding the ſtatute of 4 H. . rap. 13. to two in- 
eonvenienees, viz. 1. To burning in the hand. 2. Ex- 


cluſion of clergy a ſecond time. 


But then the ſtatute of 1 E. 6. e | 


vilege of clergy inall caſes, (except thoſe offenſescontained 

in the ſtatute of 1 E. 6. and cxpreſly excluded from cler. 
83>), as/it was before 1 H. 8. 

alths by this ſtature of 1 E. 6. the burning of a 

in orders in the hand is not taken away by ex- 

words, yet he is reſtored to his clergy a ſecond ot 


other time, norwithſtanding he bad formerly his clergy | 


and was burnt in the hand. | 
Bur altho in expreſs words it reſtores not to clergymen 
in hh Ap nn er burning in the hand 

by 4 H. 7. cap. 13. yet it doth in equivalence, for it re- 
ſtores clergy m other cafes in /ike manner and form, as 

it was before i. H. 8. which as to clergymen in orders was 
without burning in the hand, and accordingly to this day 


their privilege in that kind continues: vide 2 Co. Inf. 637 


Heb, Rep. * Searle & Williams. 


* | | And 


p 
12 


* * 
© 
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+ And'tis a miſtake to ſay, that if he challenges above 


he ſhall loſe his clergy a ſecond time, becauſe the 


| ſtatute of 1 E. 6. in letting looſe the clergy in other offenſes 
mentions not chat caſe, for in caſe of . — * 
twenty, there follows neither penance nor 


death, but only his challenge is over- ruled 8 
But indeed the caſe of outlawry is caſus omiſſus, for tho 


in che elauſe excluding clergy the word attainder is in, 


hich extends to an —— yet in the ſecond clauſe re- 
clergy as it was before 1 H. 8. in other caſes ar. 


| taigdey and ate are-omitted. - 


As to clergy of noblemen. 

By the ſtatute af 1 E. 6. cap. 12. « Peers of parliament 
cc committing felonies within clergy tnay pray the benefit 
of this act, and ſhall not be put to read, nor be burnt 
* in the hand for the firſt offenſe, without any attainder 
« or corruption of blood to bo incurred thereby, and for 


ec the firſt offenſe ſhall be ' deemed, taken and: uſed as 


« clerks convict, which make purgation, without any fur- 


_ © ther privilege of clergy — henceforth at any tims 


c. I or hr cauſe to — allowed or admitted, 


ege of peers to be diſcharged in this manner 
bo th * 1 1. Muſt be prayed by them. 2. Extends 


to 10 f caſes, where a common perſon may have his clergy. 


3. To all caſes excepted from clergy by that rb ex · 
murder and poiſoning of malice prepenſe. 

ut it extends not 1. To felony un out of cl by any 

ſubſequent ſtatute. 2. Nor to felonies within this ſtatute, 

where he cannot make purgation, as if he abj 2 confeſs 

the felony, or be outlawed, by the opinion amf. P. C. 

fol. LE: 4. but this latter ſeems btful, eſpecially at 

Ys 


when delivery to the ordinary and purgation are 


| boch taken away by 18 Eliz. cap. 7. 


I think it was never meant, that a peer of the realm 


Kg ſhould be put to read or be burnt in the hand, where a 


common perſon ſhould be put to his clergy, neither is it 


| Kid, tht be all be diſcharged by his prayingof the be 


(*) Vide ſupra, 5. 270, 366. | 
nefi 


ee 


2 = = 


tions of the judges. 
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nefit of this. ſtatute, where a common perſon ſhall have 
the privilege of clergy and may make his purgation, but 
only where he may have the benefit of his clergy in the 
firſt clauſe of the ſtatute, the other clauſe, (Hall be in caſe 


"of aclerk convitt, that may make purgation, ) is only for his 


8 diſcharge and farther advantage, and not to re- 


- 


in the general clauſe. 


And therefore a great lawyer in the late times hath been 
much blamed for burning a peer of parliament in the 


hand, that confeſſed an indictment of manſlaughter; and 


it was the only error of note, that that perſon erred in to 


my obſer vation. 


C HAP. LI. 


A what time clergy is to be allowed. 
A Ntiently the law was very unſettled in this point, till 
A ſertled by ſubſequent ads 


challenge clerks as ſoon as they were indicted, nay ſome- 
times, as ſoon as they were impriſoned * before they 
were indicted, as appears by the ſtatute of Marlbr. cap. 
28. (a). n | | Wa, 
50 die ſtatute, of Mm. . cap. 2. it is proyided, Que 
quant tlerke oft priſe pur rette de felonie & ſoit demand per Por- 
dinarie, il lui ſoit liver ſolongue le privilege de Saint Eſgliſe en 
_ come il appent folonque le cuſteme avant ces heures uſe. 
and a direction given re 
s bommes 


font endites de tiel rette per ſolemne inqueſts des pro 
* (®) Fide Bratt. Lib. Wl. f. 123.8. ( 2 Co. oft. 150. 
Vol. II. | B b fait 


of parliament and reſolu- 
- | Before the ſtatute of em. 1. tap. 2. the ordinary would 


y to the ordinary, Yee ceux que 
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fait'in le court le roy, en nul manner les deliverent ſans due * 
Fation, Mut que rey weit meſtier de metter autre eg 
þ 5 


Aſter this ſtatute the priſoner was not only to be indi 
before clergy allowed, but many times inquiſitions ex officio 
were taken (). 1. Whether he were a clerk or no, and if 
not a'clerk; he was not delivered to the ordinary. 2. Whe- 
ther he were guilty or not, and if not guilty, he was diſ- 
charged. 3. Iffound ilty, he was then delivered to the 


ordinary, vide 2 Co. Inft. 164. 8 E. 2. Coron. 417. 17 E. 
2. Coron. 386. 3 H. 7. 12. B. but his goods were ſeiſed. 
But this was found a great inconvenience to the priſo- 


ner, becauſe in caſe of an inqueſt of office he loſt his chal- 
lenges, and beſides poſſibly he might be quit of the fe- 


| lony, were he put upon the jury. 


And therefore in the time of H. 6. the 2 was 
changed by Priſot, and the priſoner hath been always ſince 
put to-plead to the indictment, and if convict, then to 


pray his clergy : vide 3 H. J. 12. 6. Stamf. P. C. fol. 131. 


4. 11 Co. Rep. Poulter's caſe. 


But if the priſoner will wave that advantage and will 
pray his clergy, he may, for no law ouſts him of it, but 
then, if the indictment be out of clergy, he muſt anſwer to 


_ . - the felony, or he ſhall have his penance, _. | 


But at this day clergy is never granted, unleſs the 
confeſs the felony, by — convict ed ict. ; 4 

If a man be indicted of a felony within clergy, and he 
pleads and be convict, and it be Ae of Um, what 
b can ſay hy judgment ſhould not be given againſt him, 


e 
he may pray his clergy, tho there be no ordinary to demand 


him, for as ſhall be ſaid in this cafe, the ordinaty is but 


tlie miniſter of the court, and it is not now, as antiently, 


uſed for the ordinary to demand a priſoner, but he may 


pray his clergy himſelf. 


If in that caſe the ordinary demands not the priſoner, 


nor the priſoner himſelf prays his clergy, yet if it appears 
do the court, that he is a clerk, or be fo 


(a0 bf abs... 4) Pia e e A 263. 4 
| e . N * 1 N 


done by the judges of the king's bench, as juſtic 
— Tec 0 
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diftment or a the court may, and it ſeems ought e 


officio to allow him his clergy, but howſoever they ought 
not to execute him; 22 E. 31 Coron. 254: Aoriag; | 
„ wy 


"If by any miſtake of overſight the court ſhould give. 


ju nt againſt him, yet may, (and as I think, 
ought to allow him his clergy after his attainder. 


And therefore the priſoner condemned. ſhall in ſuch 4 


caſe be allowed his clergy under the gallows, if the judge 
comes that way, 34 H. 6. 49. 4.6. is 1s agreed may 


es of » 

their commiſſion continues, but it is bak 

it can be done by juſtices of oyer and terminer after their 
ſeſſion ended, t. Juſt. 119. 4. | 
And it is true, that tho they. may allow cletgy during 
the adjournment of their commiſſion, yet they cannot 4 

it after their ſeſſion is over; but they may reprieve him 

after judgment, notwithſtanding their ſeſſion determined, 

upon conſideration that he can read, and then may allow 


him his clergy as a clerk attaint at the next ſeſſion. 3& 4 

Eliz. Dy. 204: 4. See z . 
A. is indicted of a felony withih dlergy; and hath his 
book delivered him but eannot read, and the ordinary re- 


turns accordingly non legit, and it is entered of record non 
legit, and the court reprieves him till another ſeſſions, and 
by that time he hath learned to read, tho the gaoler that 
taught him to read in the mean time, was antiently pu- 
niſhable, yet he ſhall be admitted to his clergy and be de- 


livered: 27 Af. 44. . 1 I. Dy. 205. 4. b: per omnes juſti- 


ciarios, Dy. 214. b. Stone's caſe, | 
And the ſame law it is, if judgment of death were en- 
tered againſt him upon non legit returned, yet if he can read 


after; he ſhall be delivered to the ordinary and have his 


clergy per omnes juſticiarios. 34 H. 6. 49. Coron. 20. ( 


I a man abjures the kingdom, (which is an attainder in 
law,) and comes back again, he ſhall have the privilege of 


(e) This caſe isin 12 Aſiz. 159, ofreading is entirely taken away by 


) Theſe points cannot haw g Hin: cap. 6. 
cams Im ueſion, for the neceſſity TOY 


B b 2 | his 


- 
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his clergy, as a clerk attaint. 8 H. 6. Kelw. 186. B. Raft 
Eutr. fol. I. 4 2 188 l | | Way, 


But in antient . was not delivered to the ordinary, 


5 but remanded to priſon till he obtained the king's pardon 
far returning into the kingdom without licenſe, and that 


being obtained he ſhould be delivered to the ordinary, 1 


E. 3. 16 6. Coron. 155. Stamf. P. C. Lib. II. cap. 50. but 
this law is antiquated: vide Raft. Ent. fol. 1. J. ex. T. 15 


AH. 7. ol. 2. 1 8 


I a man indicted of afelony within clergy-ſtands mute, 
pet he ſhall have his clergy. Moore's Rep. u. 738. p. 550. 


Winter's caſe, yea tho judgment of peine fort & dure were 
if the caſe, as it appears upon the in- 
&ment, be within clergy, for the court in this caſe ought 


to be of counſel with a priſoner in favorem vite, tho he 


be wilful. | 4 N |; 
If the approver diſavow his appeal, or be vanquiſhed in 


battle, or becomes recreant therein, yet he ſhall have the 
N of clergy, if the cauſe, for which he is indicted, 


within cle 


But in theſe. caſes of attainder antiently they were de- 


livered to the ordinary abus purgatione. 15 H. 7. Raft. 


A 
Ent. 1. 6. ö 
N * . 


Conterniny the manner how, and the judge by and before 
whom clergy is to be prayed or allowed. 


A Niicntly, the ordinary took upon him, as the perſon 


that was to judge of the competency of incompe- 


- tency of the clerk. But in truth the king's juſtices were 
the judges both touching the competency of the clerk to 


farmance 


de admitted, and the ſufficiency or inſufficiency of his per- 
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formance' therein, and the ordinary was in truth but the 


miniſter to the court. 5 Co. _ 26, b. 2 of ecclefiaſtical 


law (a). 


If the ordinary had . one as a clerk, that the 


court judged not to be ſuch, the ordinary or bilo op ſhould 
be fined, and his temporalties ſeiſed, 7 H. 4.41. 


P. C. 132, 133. and the felon ſhall be hanged. 


29. 4. 9 E. 4.28 9. | 

Again, if the ordinary refuſes one that can read, and 
returns non legit, » et the court may hear him, and if they 
judge him to read ſufficiently, the priſoner ſhall be ſaved 
notwithſtanding the refuſal and return of the ordinary, and 
accordingly, if the ordinary be abſent, the court may give 


him his book. 7 E. 4. 29. 4. 9 E. 4. 28. 4. 7 H. 4. 41.6. 34 


H. 6. 49. 4.5. Stamf. P. C. * 2 cap. 45. fol. 132, 133. 
And therefore the ju uſually doth a int 


the verſe, that the clerk all re mtg Stamf. P. C. ubi Pra, 


and therefore the practice of Bryan an Starkey, 21 E. 


21. is juſtly reprovable, who when they delivered a book 


to the priſoner and he read well in the preſence of the ju- 
ſtices, 8 when the ordinary returned non legit, gave 
judgment of death againſt the priſoner, for in truth the 
Nafbyf is but the miniſter, or at moſt the aſſiſtant to the 
court, and not the 8 Hob. Rep. p. 290. Searle & 
Williams (b). 


(%) Vide Kit. er " Woven 3 
(3) But this learning is now out to be, and be puniſhed as a clerk 


© Ny 


ol uſe, for by erer whe every convict, and this ſhall be as effec. 
e 


n convicted of a within tual and advantageous to Aim, 2s 


the benefit of clergy ſhall, upon hr er vgr 
praying n Ar beute, 


| 


— 


* 
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| e 


— the confequence of clergy wane or red 


HE conſequences” or effects upon FER 1 are 
conſiderable in two ways, 1, What they were be. 


„ Ne en Eliz. and 2, What ſince, ' 


_ @dinario.. 


this added, ſalvo; cuſtodiend' abſque aliqud. purgatione inde 
As caters faciand ſub perigulo, prod rr H. 7. Rot, 


a . * „0. 


. Touching the conſequences of clergy before the ſtatutg 
of. 38 Ele, they were theſe. 

I. Regularly when clergy was granted, there was an en- 
try made 7257 the court of king's bench, Es tradito ei hic per 
curiam libro legit ut Sac nay, J. S. (the ordinary or his 
90 27 5% petit ic jen, 5 f cum, prafato ordinario deliberari, 

ideo conſid predittus A. B. liberetur prefato 
Vr 17 i be ee purgation, then there is 


2 Raft, Entries. 1.21, a. But if it be not without purga 
Ben then. 3 is omitted, 
his is the form of the award in the king's, bench, but 


before zultiee a gaob-delivery the entry commonly is, Et 
| fraditur ordinario, either generally or 2 8 as 
Tun MA H. Dy, 205.6. & ibid, 


| 7.4 When he. was ſo delivered ta the o wy, be vn 
to remain in the ordinary 's priſon; 1 viz. if committed ge- 


nerally, then he was to remain till he had made his 42 


tion, if ab , purgatione, then he was to remain there 


ife, unleſs the king pardon him, 


| his | 
And if the clerk had broke re. this was not a felony 
- within the ſtatute of 1 E. 2. 


frangentibus priſonam (); 
rdinary 


but if the clerk were attaint and deliyered to the o 
(*) Becauſe that ſtatute wes cenfirued to extend only to the ing 
and 


Cad . — Ie RY „ © WH 


' felony without clergy ; only the clerk, 


But this among the reſt of the 


4 | 
| II. If the clerk were committed generally, he might 


\ 
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and broke priſon and eſc and were. after taken, he 


ſhould have been executed upon his firſt attainder, quod 


vide 27 Aſſiz. 42. 


But by the ſtatute of 23H 8. of: 11. if ſuch a clerk 
breaks the priſon of the ordinary and eſcapes, this is made 
if in. orders, being 

convict was to be delivered to the ordinary without-purga- 


tion, and he might, if he pleaſed, degrade him and ſend 


him into the king $ bench with letters {i ifying his degra- 
ding, and that court, having the record o 


if he had been a layman and found Saler before them. 
time of H. 8. was repealed by 1 E. 6. cap. 12, & 1 Mar. 


make his purgation (), the form whereof is unneceſſary to 
recite, being it is now taken away by 18 Eliz. and is fully 
deſcribed and directed by Stamford Lib. II. cap. 48. fol. 138. 
and the ſtatutes of #e/m. 1. cap. 2. 4 H. 4. cap. 3. 

And if the ordinary would not admit a clerk to his pur- 
gation, a writ might ifſue out of the chancery to command 


. 15 H. 7. 9. @ per Fi- 
e ee 


reſtitution of his lands ſeiſed, unleſs he were attaint. 8 K. 
2. Forfeiture 34. 


But as touching goods che difference was thus : 


If before conviction upon his arraignment the priſoner ' 
had his clergy, (as was uſed commonly before the time of 
H. 6.) then if he made * gation, upon ſignification 
thereof to the chancery 4 wi tothe e 

3 2 fugam fecerit, * 


he had no reſtitution, F. N. B. 22 t if he died 


purgation, his executors could not have it. 
But if he had pleaded to inqueſt, and were convict, | 
then the goods were forfeited by the conviction, and he 


*) This trial before the diſcharged ; if found guilty, he 
__— 8 hay of twelve clerks, — 
he was acquit, he was | 
B b 4 mould 


the conviction 
before them, might give judgment and award execution, as 


ies enacted in the 
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| ſhould not have reſtitution of his goods upon his purga- 


tion, and altho the law was taken antientiy, that even in 


_ caſe of a conviction, unleſs there were an attainder alſo by 


judgment, he ſhould upon his purgation have had reſtitu- 


tion. 3 E. 3. Cyron. 365.40 E. 3. 42. 4. yet of latter times 


the law hath conſtantly obtained otherwiſe, as appeareth 8 
H. 4.2. 4. 20 E. 4. 5. B. Coron. 166. Plow, Com. 262. b. 
Sam]. P. C. Lib. III. cap. 23. vide 3 E. 3. Coron. 332. 

And the ſame law ſeems to be, if he comes not i» upon 


the exigent awarded, if he fled, if he ſtood mute, or chal- 


lenged above thirty-five, for in all theſe caſes he forfeited 


his goods, and ſhould not have reſtitution upon his purga- 
tion, vide 8 E. 2. Coron. 417. where, tho he prayed his 


Clergy before conviction, yet upon an inqueſt of office find- 


ing him guilty he forfeited his goods; the like H. 17 E. 


2. B. R. rot.'87. Heref. in the biſhop of Hereford's caſe be- 


fore cited. cap. 44. Pp. 326. | EIT 
But if the Tok were delivered to the ordinary 2b/que 


| atione, there he-continued priſoner 3 his life, un- 
bels rc had not 6nly his. 
W as abſolutrly forfeited, but alſo the profits of his 
lands during his life, as appears by the books above cited. 


pardoned by the king, and the king 


And i the tlerk:were ſo delivered ab/que purgatione, if 
the ordinary went about to admit him to purgation, a writ 


might iſſue out of the chancery to prohibit him. Clau/. 22 


H. 3. m. V. dorſo, Epiſcopo Exon. H. 14. E. 3. B. R. rot. 19. 
Lond and he ſhall for it be fined, and his temporalties 
ſeiſed for the contempt, and by ſome books it is an eſcape 
in the ordinary. 9 E. 4.28.4, 42. 
oF There were certain caſes, wherein the clerk was deli- 


vered to the ordinary 7 £4 purgatione. ' 1. Where he was 
outlawed of felony 23 H. 
2. Where he confeſſed the fel 


Seh, 1." Raft! Entrits 121. 0. 
ment, or become an approver, or confeſſed and abjured and 


after came into the realm again, for'againſt his on con- 


feſſion he ſhould not he admitted to purge himſelf of the 


crime he confeſſed. JH. J. i 2. a. , 3- Tf he had judgment 


given againſt him, whereby he was attaint. 10 E. 3. Coron, 


247. 4. If he were in orgers and broke the'priſon of the 


7 


y either upon his arraign 
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firmance of the common law, for J. 123. 3. 
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ordinary and made his eſcape, by the ſtatute of 23 H. 8. 


WC 
the felonies ouſted of clergy by 23 H. 8. cap. 1. he was 


to remain during his life without purgarion, and the ordi- 


nary might degrade him and fend him into the king's 
bench to receive judgment. 6. If he were only convict 
by verdi& in an appeal, he ſhould nor make his purgation. 
12 R. 2. Coron. 109, 10 E. 2. Coron. 247. | 


IV. If a felon had his clergy, regularly he was never to 


be arraigned again before the king's juſtices for the ſame 
felony, unleſs it were in caſe where he broke the priſon 
of the ordinary and eſcaped. 20 E. 2. Coron. 232. (a). 

V. If a clerk had his clergy for felony, he was not to 
be arraigned for any other felony by him committed before 


his clergy allowed, for by the ſtatute of 25 E. 3. cap. 5. pro 


clero, it is enacted, That he ſhall be arraigned of all his 
c felonies at once (5),“ yea and altho he only 


prayed his 
clergy, tho there be no entry of record, that he ad or was 


delivered to the ordinary, yet by force of this ſtatute he 
ſhall nor be arraigned of any felony committed before, for 
the firſt felony =_ within clergy, and he praying his 
clergy, it way the fault of the court, that he had it nor, 
which ſhall not turn to his diſadvantage: ' T. 4 Eliz. Dy. 
214. 5. Stone's caſe, | er Os; ek 
© Yet this hath ſome exceptions, for if he had committed 


treaſon againſt the king before his clergy admitted, he 


may after his clergy and after his purgation alſo. be in- 
dicted and arraigned for that treaſon, e it was an 
offenſe not within benefit of cl | 


VT. If he had committed a felony after he had his cler- | 
gy, and was delivered to the ordinary, he ſhould be put to 
anſwer that felony, vide 4 Eliz. Dy. 214.6. and if he had 


killed his keeper and thereby eſcaped out of the ordinary”s 
(a) For in that caſe e ipſum nary, and this was thought a ſuf- 


tzeri non dehet, vide Bratton, Lib. ficient puniſhment for all offenſes 


I. de corond, f. 131. 8. committed be fore degradation; wide 
f (3) This bebe = only in af- Bra#on Lib. III. & corond, cap. 9. 
was to be degraded by the ordi- rob ERS Al 


. $5. Where a man in orders was convicted of any 
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it burglary) out of cl the other (ſuppoſe it 
s within clergy bo in indict of the lereeny.he leaded and 
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133 he mane not for that felony bave had his clergy 
legis auxilium querit, qui in legem committit. 
N Coron. 250. | 
. 4 Elia. Dy. 214. C. was this. 
Stone committed two felonies the ſame day, one 8 
arceny) 


was convict, and prayed his clergy, and entered non legit ut 


clericus, and no 2 quo tradatur ordinario, but is 


without judgment to _ ſeſſions, at which 


be is indicted of the other felony out of clergy, but ſup- 


poſed to be the ſame day when the former felony, was 
committed, he is arraigned and pleads non culp. and is 


found guilty, & it en & legit ut cl 5, ſed non cre- 


matur, neque traditur ordinario. 
1. It; was agreed, that this ſecond road; notwith- 
Randing the non legit firſt entered, is a La E 5 


the firſt | felony within clergy per omnes ju 
4. b. but then, 2. The queſtion was, what ſhould - — 


as to the ſecond not within clergy, . whereof he was in- 


dicted and convicted; by 9 he ſhall } have 


judgment to. die,, becauſe it be intended a felony 


Committed after the firſt arraignment, but by other ſeven 
he ſhall be diſcharged, for it ſhall be intended a felony 


committed the ſame. day, as it is laid, and tho there be 
no award, quòd tradatur ordinario, yet that was the act of 


be court and ſhall not prejudice him; but he ſhall be ad- 


in the cuſtod of tl ord! from the firſt rayer 
Ea 1 a * 


But — 28 Mai g. Eliz. he was indicted for mur- 
2 F the firſt of April 1 Eliz. and was convict 
ani} 21; to ent, and was executed, V yet that mur- 

I was before his clergy prayed, and before the ſtatute of 


8 Eliz. cap. 4. therefore it go the former opinion ob- 


tained,. for if he had been diſcharged by his reading as to 
the felony y, whereof. he was firſt indicted, he muſt have 


beon diſcharged of all felonies committed before his firſt 


arraignment”: The only ſalve that I can think of is either, 

1. That he ſhould have pleaded it, and did not; or 2. That 

the legit ut clericus m aan 
| n 
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ſecond felony only, and not to the firſt, whereupon non le- 


it was entered. Dy, 215. a. | | 
And thus far touching the effect of clergy, as it ſtood 
before 8 & 18 Elin. | 
By theſe two ſtatutes two great alterations were made in 
the whole buſineſs of clergy, which took away many of 
thoſe . intricate queſtions, tedious ings, and great 
inconveniencies, that were therein before this time. 
- I, By the ſtatute of 8 Eliz. cap. 4. it is enacted, That 
« every perſon, which ſhall hereafter upon his arraign- 
4 ment for any felony be admitted to the benefit of cler- 
„ gy by the laws of this realm, and delivered to the or- 
* dinary for the ſame, and ſhall make his due purgation 
« for the ſame offenſe. or offenſes, whereupon he was ſo 


- 


c admitted to his clergy, and ſhall before his admiſſion to 


& his clergy - have committed any other ſuch offenſe, 
* whereupon clergy by the laws or ſtatutes of this realm 
© js not allowable, and not being thereof before indicted 
1 and acquitted, convicted, or attainted, or pardoned 
te ſhall and may be indicted e for the nas and 
# thereupon put to anfwer, and ordered and uſed in all 
* things according to the laws and ſtatutes of this realm 
* jn ſuch manner and form, as tho no ſuch admiſſion to 
clergy bad been. . 
By this ſtatute, tho all other felonies within clergy be- 
ſore clergy admitted ſtand diſcharged, as they were at 
common law, yet felonies out of clergy committed before 
flergy allowed may ſtill be proſecuted, notwithſtanding 
clergy allowed, and ſo as to 10 much it repealed the ſta- 
tute of 25 E. 3. pro clero, tap. 5. 4 
Then at the parliament of 18 Zlis. cap. 7. it is enacted, 
# That every perſon, which at any time hereafter ſhall be 
« admitted and allowed to have the privilege of clergy, 
te ſhall not thereupon. be delivered to the ordinary, as 
« hath been accuſtomed, but after ſuch clergy allowed, 
and burning in the hand according to the ſtature in that 
* behalf provided, ſhall forthwith be enlarged and deli- 
1 vered out of priſon by the juſtices, before whom ſuch 


« elergy ſhall be ted, that cauſe notwithſtanding, 
r ptovided, that the juſtices may for farther puniſhmene | 
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«detain the clerk in priſon Ready time not "exceeding 


cc one year (c). 


Provided that, if any one ſhall be convicted of carnal 
. . and abuſing a woman child under ten 
* r ſuch offenſe ſhall be felony without clergy. 
& Provided, that any perſon admitted to the benefit of 
** clergy ſhall notwithſtanding the ſame be put to anſwer 
cc other felonies, whereof he ſhall be i indicted or appealed, 


_ © not being thereof before acquitted, convicted, attaint- 


« ed, or pardoned, and ſhall in ſuch manner be arraign- 


By” ed, tried, adjudged, and ſuffer ſuch execution for the 
fame, as he or hep ſhould: have dane, if as a clerk or 


ce clerks convict they had been delivered to the ordinary, 

« and there had his or their due purgatioun. 
VU pon this ſtatute theſe points are clear, 

. That if before his clergy admitted, he had committed 


any other felony within clergy; he is cleared of them as 
| well as of that whereupon he hath his clergy, for his burn- 


ing in the hand is in lieu of his r to the e 


| 9 purgation. : 


. That as to former ſelonjes out of clergy he is not 
diſcharged by his OP to 82 eg aka 


| : anſwer them. 


405 By 5 Aan. cap. 6. it is en- “ ceiving flolen knowing 
acted. That where any perſon ( them to be ſtolen,) "inſtead o 
„ ſhall be conviet of larceny the bee Verne in the hand or 
, jodges ſhall award him to the ©* whipt, to tranſported to any 
„ work-houſe or houſe of corree | of his Majeſty's plantations in 
© tion, there to be kept without * „ Americs, for the ſpace of ſeven 
6 bail at the diſcretion 'of | the years; and perſons _— for 
„ judges, not leſs than fix months, receiving 
6 nor more A uro years To 4% them, — be len, or 
46 PRA lergy, 
6 prepay ee og = 12 fogſes N upon eee 
if ſuch offender eſcapes he "hall of tran tion, to be dank. 
„be committed to ſuch houſe - ported for the term of fourteen 
„there to remain not leſs than years; and if any ſhall reſcue 


twelve months, nor more than ** or aid ſuch offender to make his 


„ four years. *© eſcape, or if ſuch offender ſhall 
55 1. cap. 11. and 6 Geo, return or be found at 
7. cap. 23. The court may or- without leave before the exp!+ 
« Jer any perſon convictedoflar-» 4 ration of his term in Great Bri- 


| 66 ceny, or wy NL ſtealing 66 tain or Jreland, he or ras ſhall 


© of money, within clergy, * be deemed guilty of 
TH "(except perſons convict for re- without clergy. 


3. That 
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3. That by his conviction he forfeits all his goods that 
he hath at the time of the conviction, notwithſtanding his 

burning in the hang. | 

4. That yet by his burning in the hand he is put into 
a capacity of purchaſing and retaining other goods, becauſe 
the ſtatute taking away delivery to the ordinary and pur- 
gation, which ſhould have reftored him to that capacity, 
gives him the capacity of purchaſing and retaining other 

„and is in nature of a pardon, - * | 
5. That preſently upon his burning in the hand he 


ought to be reſtored to the poſſeſſion of his lands, and from 


thenceforth to enjoy the profits thereof. 
6. That altho he be not burnt in the hand, but the kin 


pardons it, he is thereby put into the ſame condition, as 


he were burnt in the hand, and rendered a perſon capable 


now to purchaſe and retain goods, altho the words of the 
ſtatute are after clergy allowed and burning in the hand he ſhall 
be delivered. Theſe are all points reſolved in 5 Co. Rep. 
110, 4. Foxley's caſe, and P. 41 Eliz. Heſton's caſe there- 
in cited (“). | 


7, And conſequently after clergy and burning in the 


hand he ſhall not be proceeded againft by the eccleſiaſtical 
judge to deprivation or other eccleſiaſtical cenſure, for it 


amounts to a pardon by the king. Heb. Rep. p. 288. 


Searle & Williams. | | 
8. That notwithſtanding this ſtatute requires burning 


in the hand to diſcharge a clerk convict, yet a clerk in holy 


orders, viæ. in the order of ſubdeacon or above ſhall not 
be burnt in the hand, but the privilege allowed them by 
the ſtatute of 4 H. 7. cap. 13. to be ſaved from burning in 
the hand continues to them. 2 Co. Inf. 6379. 


9. And upon the ſame account they may have their 
clergy in caſes within clergy a ſecond time according to 


the ſtatute of 4 H. 7. cap. 13. notwithſtanding this ſtatute. 
10. That altho a clergyman in orders ſhall not be burnt 
in the hand, yet by virtue of the ſtatute 4 H. 7. cap. 13. and 
of this ſtatute his difcharge given by the court he 
ſhall have the ſame privilege as if he had been burnt in the 


. (*) Yideſuprs þ. 278. | 
hand, 


a 


5 


390 HISTORIA PLACITORUM coRON. 

- * hand, and therefore ſhall not be drawn in queſtion in the 

- eccleſiaſtical court todeprive him or inflict any eccleſiaſtical 

cenſure upon him. Hob. Rep. 288. Searle & Wilkams. 

11. That notwithſtanding this ſtatute takes away deli. 

very to the ordinary, and inflicts burning in the hand, yet 

the privilege of peers of parliament exempting them from 
ee burning in the hand for che firſt offenſe is not 0 

hereby at all diminiſhed or altered. N 
12. That the . auterfoits cormvifF and 2 * cler. 
ſtands as a to a ne arral at for the ſame 
ny, as it Ga before this eee 
= 13. That if a man be indicted of murder, and upon not 
| guilty pleaded is found guilty of manflaughter, and prays 
hai dlergy, tho he neither be burnt in the hand, nor hath 
his clergy allowed, but the court will adviſe upon it; yet 
* a good bar to a new indictment or appeal for 
the 1 for — priſoner hath ee what he can in 
| ing his clergy, whi r is recorded petit librum, 
1 ; a the a of the tits Lein und choir delay in 
2 allowing him clergy, or burning him in the hand ſhall not 
judice the priſoner. 4 Co. Rep. 45. b. Wigg's caſe and 
A bleroff's cafe adjudged. Co. P. C. cap. 57. p. 131. (4). 


98 was however and ready to read, if the court 
much litigated, and at laſt ſolemn - would have allowed bim, is a good 
5 Ivy ſettled in the caſe of Anſtran r altho the court 
1 and. Life T. 5 V. 3. B. R. rot. 368. had not called the defendant to 
| el. 9. that a conviction of man · jud t, but continued him over 
laughter, and that he was a clerk with a curia adviſare valt. | 


© © 3 3 Cc kw mw 


SSS ESC 


CHAP. 


HISTORIA PLACITORUM co RON. 


cn AP. LV. 


Concerning judgments in the ſeveral kinds of capital offenſes, 


ys I come to conſider of the judgments that are to be given in 


Aving now gone through the preparatories to judg- & Blacks, 
10t 1 ment, te indictment, pleas, trial, and clergy, 185 


tot. 4. 


ith ſeveral capital offenſes, and therein, 1. I will der the 4% 


for may give them. 3. How and in [what manner. 
in Firſt, for the ſeveral kinds of judgments 1 
, theſe 3 — 
1. What judgment is to be given in caſe of an acquittal 
not of any capital offenſe. 2 
nd 2. What, when clergy is allowed. | 
) 3. What to be given againſt a perſon convicted of trea- 
ſon, as againft the king. f | 
pure 4. What to be given in caſe of petit treaſon. 
ood 5. What, in caſe of felony. 
” 6. What, in caſe of peine fort & dure. 5 
r I. The judgment «pon the acquittal of the priſoner is ei · 
cher when he is acquitted by ſpecial plea, as of auterfoits 


ver ſeveral kinds of judgments. 2. Who are the ef that 


conſider 


acguit, or of a pardon, c. or other matter in bar, or elſe 


when he is acquitted upon not guilty pleaded; and of 


theſe in their order, 

If the priſoner pleads the king's pardon, the concluſion 
of his plea is ordinarily thus, guarum guidem literarum do- 
mini regis (ac dicti brevis, if there be a writ of allowance 
alſo pleaded,) pretextu prædictus T. H. petit quod ipſe de 
præmiſſis per curiam hic dimittatur, Fc. ſuper quo viſis & 
per curiam Mc intelleis omnibus & ſingulis premiſſis tonſi- 
deratum eft, quod prædictus T. H. eat indefine die, &c. and 
in the margin of the roll there is commonly entered /itere 
patentes 
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15 patentes allocantur : ſine die, Ec. and no other judgment is 
uAůÿſually entered in ſuch caſe.” Raft, Entries 455. 4. 6. 
If the priſoner pleads auterfoits acquit, or convif, or at- 
- taint- de meſme felony, and avers it to be the ſame, (as he 
muſt, ) the concluſion of his plea is, & hoc paratus eſt veri- 
Flcare, unde petit judicium, & quod ipſe de præmiſſis per cu- 
. _ Tiam bic dimittatur, and ſometimes and moſt commonly 
pleads over to the felony not gui. 
Et David Waterkouſe armiger, coronator & attornatus 
,-  domini regis in curid ipfius regis coram ipſo rege, qui pro eo- 
diem domino rege in bac parte ſequitur,. pro 50 45 domino rege 
ditiicit & cognovit, 2 prediFus Johannes Sayer, qui modo 
' _» ... comparet, & predittus Johannes in inguiſitione predittd no- 
minatut per nomen Johannis Sawyer, nuper de W. in com. 8. 
Fc. eft una & eademperſona, and 4 goes along to all the 
averments modo & forma, prout prædictus Johannes Sayer 
uperiis placitando allegavit, ſuper quo viſis & per cur bic in- 
telleftts omnibus ſingulis præmiſſis tam in placito predifto ip- 
Jus Johannes Sayer in formd priedi#d placitat' & records 
©,  convittionis prædict. quam dicti domirs regis attornati ejuſ- 
dem pl citi copnitione, conſideratum tft, quod prediftus Jo- 
hannes Sayer eat inde ſine die H. 5 Jac. B. R. Sayer's caſe, 
- where he pleaded auterfoits convit7 and had his clergy. 
And Jud t is in like manner entered, H. 6 Fac. B. R. 
in the caſe of Francis Smith upon auterfoits acquit pleaded, 
Et David Waterhouſe armiger, qui pro domino rege in hic 
parte ſeguitur, viſo placito predict Franciſci Smith & dili- 
genter per ipſum examinat N pre eo, qudd evidenter 
© 2 manifeſte apparet eidem David Waterhouſe, quad placi- 
tum predittum per prefatum Franciſcum ſuperiùs placitatum 
c. hoc non detiicit ſed placitum illud ex parte difti domini 
regis in omnibus fatetur, & cognovit fore verum: 1deo ut ſu- 
pra eat fine die. 17 2 AL Te fa 
The like form of judgment, viz. quod eat fine die was 
antiently uſed in caſe of  auterfoits acquit pleaded. 2 E. 4. 
Jobn Hodę ſon's caſe. F © 
And note, this judgment of eat ſine die is of two kinds, 
ſometimes it ĩs ſpecial, ſometimes it is general. f 1 
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If A. brings an ation of covenant againſt B. and a ſpe+ 
cial verdict is found, but upon the peruſal of the declaras 
tion a fault therein appears, hs quia videtur 2 
2 

lam, / eat inde 

A not be a 1 another action; beca — 7 4 
cial, and not given upon the verdict, but upon the ink. 
ficiency of the declaration; otherwiſe it had been, if 
ven generally, for it ſhould have been intended gi 
3 T. 1650. Eales & Lame 

# (a 

8 by tha king iſſue is joi ned eol-Ginke 

for the defendant, at alen 
of} udgment, that no patron. is named in 3 

ent ſhall be entered generally, quod eat. fine die, and 

—— upon the plea in abatement, but it ſeems, it 
TSS > in a new action, for the cat fine die 
+ 0g Nee the . 28 
11 5 

But it ſeems, chat if a man pleads a plea in bar of the 
indictment, as autrefoits acquit, or a pardon, yet if the in- 
dictment be inſuſſicient, upon the reaſon of Yaux's caſe 
— I P45: . the eat fine . for the ad- 

of the king to the inſufficiency 


and not roche plea in bar; guære tamen, png. — 


S 
It is reaſon to have the cat fine die ſpecial in that caſe, 
ed quod tndittamentum prædidtum II us ſufficiens, ideò 


— — „che cauſe thereof 
point) 7454473» uld be entered, but this 
(5) This caſe, (#hich is obſcure. was — 


ſtated by our author 1 
Ne te y —.— 


thus. A quare i dit was brought the ſame judgment, that 

by he king: a ; cds ver paſt for deig caſe the writ hadbecn brought 
— the againſt the patron and 1 | 

defendant t, but and it had been found 


thar the writ might abate, becauſe no prejudice thereby, for if 
it was brought . the i incum- 2 
bent only, and not the pa- pleaded in bar, the king might ne- 
tron, but this was refuſed, becauſe ply, that judgment was given a- 

20 


ET 2 from abyring gainſt the writ hens the 


his own writ; then they pra was not 


2 abt ans 24 Ss. 7 | 
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 royfideratum eft;\quid tat fine dis, and then it is applicable 
only to the inſufficiency of the indictment. 
a man pleads not guilty and is adquitred, antiently 
the Judgment was not only, quod eat. fine die, but ideò conf.- 
' deratum' of; quod cat 'md?-quietas, tho it were at the king's 
ſuit; quod vide Ref Entries" 1. 4. 2 E. 4. in the caſe of 
Hodgſam before cited, and ſo in the caſe of Smith before ci- 
ted, - viz. H. 6 Fac. and accordingly H. 3 Fac. B. R. Raft. 
Entries 57. Ided confideratum et, quod idem T. fit inde qui- 
3 tat fins die. Raſt, Burris! fol. 385. Coney 
„ 77 10, IT. 

ae at common law without the aid of 18 Ekiz. he 

might be bound to his good behaviour, if it were teſtified 
he was of ill fame, and ſhall be committed till he find 
ſworeties. Raft. Ent. 385. Gaol- delivery 5. 

And if the entry were ſuch, I do not Hake chb-prifone 
could ever be arraigned again notwithſtanding the inſuf- 
ficiency of the indictment, till that judgment of acquittal 
were reverſed, for eat ind? quietus cannot go to the inſuffi- 
ciency of the indietwent, deere go te the mater of . 
verdict. n 

But indeed by wee « Os. Rep 44.4. who was 
it by verdi not puilty the judgment is 
ao 1deo Jr tee of; 4 2 40 pr de Willictmes: Vaux 
=_ felons & murdro 2 in indidtamonto predifto ſuperiiis 
_ necnon de diid felonicd venenatione prædicti Nich. 
idley in eodem indittamento nominar eidem Willielmo in- 
pPuſit eat ſine die, not eat inde quietus: he was afterwards in- 
dicted de novo and pleaded the former acquittal, and yet 
becauſe the indictment was not ſufficient, he was put to 
- plead to the feluny, and had judgment and was executed. 
The truth is, the beſt reaſon to maintain that judgment 
is that which is given by my lord 8 C. 214. in theſe 
words, In tbe caſe of acquittal the judgment is, quòd eat ſine 
die, which may be given as well for t inſufficiency of the in- 
” dittment,” as for the party's innocence or not guiltineſs of the of- 
_ fenſe, and the judges of the cauſe ought before judgment to look 
into the whole record, and upon due confideration thereof to 
. it to be entered, ided conſideratuin eſt, quod eat fine 


8 This is the beſt reaſon to ende that judgment, but if 
= eg had been, 2 eat ind? * as the 7 — 
. | om 
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form: is in caſe of acquittal upon not guilt pleaged, that 


could never refer to the defect of the indictment, but to the 
very matter of the verdict; and if in Yaux's eaſe the judg- 
ment had been ſo entered, he could never again have been 
indicted for the ſame offenſe, notwithſtanding the defect 


of the indictment, till that judgment reverſed by.writ of 


error, tho, as it was, that judgment in Yaux's:caſe was 
one of the hardeſt that pane met with in criminal cauſes, 
for where the priſoner excepts to the inſufficiency of the 
indictment, or the court doth it ex officio, the judgment is 
ſpecial, quod indictamentum ob inſufficientiam caſſetur, ts 
guod the priſoner eat ind? ad praſens fine dies 
If a man be indicted of homicide ſe defendendo, or per in- 
fortunium, he muſt plead to it or confeſs it, and there is no 
judgment of death given againſt him, but remittitur pri- 
fone, or bailed ad expedtand gratiam regis: © Vu, 
But if a man by the coroner's inqueſt be found to have 
killed a thief, that aſſaulted him to rob him or to commit 
a burglary, which is not felony, he ſhall neither be ar- 
raigned nor put to anſwer upon that indictment, but ſhall 
be diſmiſſed without any judgment... 
But if he had been indicted of murder or manſlaughtet, 
and upon not guilty pleaded the ſpecial matter is found, or 
the Jury acquits him, the Judgment ſhall be guod eat ind? 
guietus, and Nl diſcharge; and if he be found 
guilty /e defe , yet the judginent given thereupon, 
quod expectet gratiam regis is a perpetual bar to another in- 
dictment. Co. P. C. cap. 101. p. 213, 214. | 
II. The judgment in caſe of allowance of clergy is thus, 
Caper .quo.adtunc & ibidem queſitum eft per cur” domini regis 


curia domini bie ad judicium & executionem de eo ſuper 
veredictum poly | 

dicit, quod ipſe eſt clericus, & petit beneficium clericale ſibi in ed 

parte allocari, & tradito eidem Johanni libro idem Johannes 


— ut clericus, ſuper quo confideratum eſt per curiam his, quod 


idem Johannes in manu ſud læud cauterizetur & deliberetur, 
and the execution is 1 entered, & inſtanter cre- 
matur in manu ſub læ vd, wm beratur juxta SOR, 


de eodem Johanne, fi quid pro ſe. habeat vel dicere ſciat, quare _ 
um procedere non debeat; idem Johannes 


395 * 


366 HISTORIA PLACITORUM CORONA. 
| | And if he be a hoblertian, and be demanded wherefore 
ſhould not be given upon the verdict, he may 
aver, that he is a peer of the kingdom babent locum & vo- 
—UUUUUU—U— 2 CeSntoaf x 
2. and if it appears ſo in the indictment, or in 
| —5 bh not, if the court be aſcertained thereof either 
by writ'or cer#1orart to the clerk of parliament, or if it be 
cConfeſſed by the king's attorney, then the judgment is 
| ee, of od e forwam Bare 

8 is 0g vad, cofi edit & pr 

And if it be alleged, iid he is a clerk in holy y orden, 
| then i it ſhall be entered after bis reading, E. — 
; —_ ON or per littras teſtimo- 
males Epiſcopi, quod e e clericus in ſacris ordinibus confti- 
mut, viz. in ordine ſubuiaconatils, idro confiderat' ef per 
curiam, quod deliberetur ſecundim forman ftatuti in buf 
xtr eu & proviſ” fine _cauterizatione. And the 
| Rept he king ng's pardon of burning in the hand. 
1 his clergy, n 
5 cord, that he had it before, then the entry is, Ee quia per 
| Sionem recordi coram uomino rage bic ih oe. alirur 
; 2 gn the ect of the 
record, & quod ſpſe of tadem perfona, k boc idem J. S. n 
 dedicit, ideo confideratum eſt, quod priuilegium cltricale cidem 
| = un, allocter, & n guoiſſpue 


| Aud iw if ke prays his cannot read,] Et tra- 
dito ei per curiam libro idem J. — ideò con- 
1 y collum, quowfquemortuns fuerit. 
bo The judgment in treaſon againſt the king for 
iring his death, or fevying war, or for a prieſt upon 
* cap. 2. or for any new treaſon made 
of parliament is in ehis manner. 
Fit the ng's fereant or attorney ſuata ores bet 
Ae pri ru jen E. D. Juper verediffo pr. 
| —— you t 
8 e 


5 3 vifts us intellectis om- 


 mibus Care. fr ont gh, ORD: D. 


ay; RF - 


=_ Ra x K n oe LS 
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. 7 8 8 - 7 & 


ing of coin [there hath been ſame dou 


Ni. VI. en 95. 6. 
| 2 * v " 
| CeJ-- But 


” 
1 


HISTORIA PLACITORUM ee | 
ducatur per vicecomitem com Middleſex, 

rs 

tut mary an 


bujus curiæ, „ rl ark 
calciam &c. 1 » or wſque g 
regis cam. pr 

Et de ind? per medium civitatis London dire? ufque ad fur- 


3 & ſuper furcas illas ibidem ſuſpen- 
datur, & vivus ad lerram profternatur, & interiora. ſua ex: 


tra ventrem ſuam capiantur (c ipſoque vivente (d) cumburan- 
tur, & caput ejus amputetur, & corpus gjus in quatuor partes 
Godatur, & auger & nnn dominus rex 


en 


volugrit. 
deres be in the king's bench and the judg- 
ment be given in that court, the entry is quod predius 
J S. ducatur per prediiurs mareſcallum uſque priſonam ma- 
reſcalcie domini regis coram ipſo rege, & de inde ad  quendam 
locum executionis, vocat. St. Thomas Watringes, trabatur, 


ee, eee and fo forward as in the 


vas entered againſt n Kn . 


nary Thus rh upon an indiftment in Middleſex, P. 38 Eliz. 
upon the ſtatute of 27 Elia. But the judgment againſt a 
woman in all caſes of high treaſon is to be drawn and 
burnt. Co, P. C. 2117. 

Upon an indict ment of «reaſon for counterfeiting the 


king's coin the judgment is only, as ir. petit treaſon, 5 | 


gudd ducatur uſque gaolam domint regs de New 
can Middleſex, e ee ee nd pale 
tar & ibidem ſuſpendatur, quouſque mortuns fuerit. | 

And the judgment againſt a woman is alſo, as in petit 
wels, to be burn. 25 E. 3. 42. (e). , 


This is FSC, 


to counterfeiting of foreign coin made current by 


Jes in parliament p. 187. bur is. not ment is erroneous. See 4 


— wide the ſentence in 632. Shorw, caſes in in parkawen! 
n 127. Rex verſus W; 


(according as the — . is in cuſtody,) 


likewiſe as 
b 2 P. 0 
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But yet in caſes of clipping or waſhing made treaſon 
the 23 of 5 Zlix. NN. Bliz« 6 hp ar 
ment is now ſettled to be only drawn and Tae as in 
caſe of counterfeiting of the coin of the kingdom by 25 E, 
3. de proditionibus, and this was agrecd, and accordingly 
judgment wm againſt two Frenchmen, Hill 25 Car. 2 (J). 
According td the book of T. 6 Eliz. Dy. 230. 5. 
And with this agrees the reſolution of 24 H. 8. in juſtice 
_ Spilmay's reports cited 2 Co. Inf." p. 636. A prieſt drawn 
and hanged for clipping the king's coin, and yet clipping 
was not held to be treaſon within the ſtatyte of 2 . 3. 
but made fo [by the ſtature of 3 H. 5. cap. 6. according to 
the common opinion and the recital of the ſtatue of 5 
Elizi] (gh and fo repealed by the ſtatute of 1 Mar. cap. 1, 
pet even while that ſtatute of 3 H. 5. was in force, the 
judgment was only drawing and hanging in that caſe. .. 
And upon ſearch of precedents both in the * bench 
and at the O/7 Bailey, tho ſome precedents were of hanging 
drawing and quartering for chpping, yet the moſt uſu 
pere only drawing and hanging (2). en 
And upon the ſame reaſon I think, that in caſe of coun- 
terfeiting of foreign coin made current by proclamation; 
made treaſon by the ſtatute 1 Mar. cap. 6, and the clip- 


ping or waſhing thereof, likewiſe made treaſon by 5 and 18 


 Eliz. I think there ought to be no other judgment but 
drawing end hanging, for by the proclamation and the act 
of 1 Mar, it is now become ag the coin of this realm, and 
it were an incongruous thing for a man to he hanged and 
quartered for counterfeiting foreign coin made eurrent by 
proclamation by interpretation of the ſtatute of 1 Mar, 
and yet to be only dran and hanged for counterfeiting the 
P coin of the kingdom. nr. 
For counterfeiting the great or ehe certainly there 
—— ut that of petit treaſon, 


O Baus i Norman, I Vin. by what follows, that the ſtatute of 

254 3. 5. vas intended here to be 

(In the original M3. the mentioned, nor. is it recited in the 
ords in this place are, By the fta - ſtatute of 18. Elia. but only in that 

tutes of 5-& 18 Eliz. according to of 5 En. 

- fhecommon opinion and the necital of (b) Fige Part I. p. 36% - \ 

lest pro flatutes; but it appears Oo eo 


was antiently no other j 


: 


* | ——_— | 


HISTORIA PLACITORUM CORONA, - gog- 
namely drawing and: hanging, as a by the book of $1. 


P 2H. 4. 25. 4. (i), and the record of t at caſe, tho my lord 

« 82 inſt it in P. C. p. 15. l de is vide gue fus 

7 pra dixi Part I. cap. 16. 9. 187. 

y IV. The judgment. in petit treaſon is for a man to be 

drawn and hanged, for a woman to be drawn and burnt, as 

alſo. in high treaſon, Co. P. C. p. 211. for the other ju 

A + > 4 wa Stamf. P. C. Lib. III. cap. 
19. 182 #5 

A * The judgment in all caſes of felony i is, quod Halben 

8 datur 1 per collum, gon que ue mortuus fuerit. 

* But if a man beoutlawed of treaſon, or felony, tho there 

p be no other judgment, but utlegatus eſt per judicium corona- 


torum, yet it is of itſelf an attainder and ſubjects the of- 
fender to ſuch an award thereupon to be made by the 
court, where he is brought, as is ſuitable to the o enſe, 
for which he i 5 indicted and outlawed... 

And this judgment is as well to be given againſt a no- 
bleman as another in caſe of felony, and cannot be given | 
otherwiſe by the bw or executed otherwiſe by the ſhe - 
riff.-.Co.:P..C. 2 663; © 4 2 WU 

VI. The judgment o peine fort & dure at this day in 
caſe of Ez iy only. _ the priſoner ſtands mute of 
E upon his arraignment or will not directly anſwer, 

upon challenging above twenty his challenge ſhall be 

00 1 7 , and the trial proceed. 
- But at common law in all caſes of BN 45.5 and at this 7 

in petit treaſon, if he challe mptorily, he 
ſhould: have his i ROE 65 and this holds 
as well in an appeal as in 33 and as well in 
caſe of women e 2 Co. Inft. 177 ae . Mel. 
1:26 12. 

| e entry of cha judgraene i is 8 DIED 

5 gu ghitum oft per curiam ab e qualiter,/e velit inde ac- 
quietare, qui dicit, quod ipſe non vult ſe ſuper aliquam juratam 
patriæ ponere, nifi ſalummodo in Deum; tunc inſuper dictum 
9 ei per curiam bie, 4u0d nifi alittr in bac parte reſpondeat | 

(i) e Pee cafe, 18 (7) Supra f. 270, 314. 


Part J. in notis, & p. | 316. 
eee 


* 
-. 


ann. 5 2 


„ 


erer 


"Tub 
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Cc 4 mori 


40 


mori debet, qui dicit, quad non vult alittr 
Parte mſi ut privs, d confiderat eft, quid 
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HISTORIA PLACITORUM -cipragd 


WR. . 45 
ad liz domini 2m \ 
thi 3 e 15 . | 
fon 755 ae 2 jacens, & 
bob. mg 5 i petris & ferro T er 
Plus quamdiu oivit, WH babe de pane 4 2 
nequs 


& qo ei proximis, & illi die qud comedit non: 
non comedat, fic vivendo quouſque mortuus 


| hel Mads wholly wh then the entry is thus: 


EN inquifit 
 necne, qui dicunt ſuper ſacramentum 


ELLE, 


Et allocutus quomodo [+ ſe velit de felonis prædittd are 
1 nibil e a 


if R. — A Bk 


hoc 
R. 1o- 
faerit 
ent R. 
75 velit; ideq 

11 re, hor cafu car penam Ge 


e e, 


| n ; 


3 alſo pros ury were charged to inquire f 
FR otra; bit thas wes bur edrefy fn cle of bn Th 


ment (o), for the indiftment itſelf carries a' probability, 


that he may be guilty when joined with his own wilful re- 
fuſng i ia, fo ha 


II. Jos | 
own b 


char he forfeit his goods by fuck Rind: 


iſomed by way 
I. Judgme 3 ion of treaſon n fortirue of 
al bis goods. Forfcivare he profits of his land during 


his life, and impriſonment ing his life (7). 


IX. Judgment in theſibore is fine and imprifonmene. 


e 43/3. 519. the offender thay: de tritiſported, 
See 4 and 6 
12 ITED 


in nOttys 


e 05 fn | 
"1 CHAP, 
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. and terminer, or 
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do be giyen upon perſons reprieved 


- HISTORIA PLACITORUM CORONZ. 
'C HA P. LI. 


Wes this Part; I am now to confider when one judge of the 


peat ve Judgrnens upon 2 convittion before another ** > 
tek 


e 
44777 e 


or confeſſion, if the Lavery, an een by vert 
jnto the king's bench by er ier, and the prifoner alſs be 
i waa this convict © that court - may give 
t upon that conviction, but there muſt be firſt a 
of the record in the king's bench, and a commitment 
of the priſoner to the cuſtody of the marſhal, and he muſt 
= what he can, why judgment ſhould not be 
"ah, 1 ; and rhereupon judgment may be given: 
cap. 16 11. proband af wr 467. 
. . bes 
tutes of 11 H. 6. cap. 6. & 1 E. 6. cap. 7. for judgment 
E re judgment, for 
the former commiſſions are determined by new ones at 
2 | 
Bur if the oonviction were not before the j of the 


ba wh bench, ſo that the offender continued not always in 


of the marfhal or of thoſe that are his bail, bur be 
5 habeas corpus or brought in by proceſs, the 


party fo removed may zad he is hoe the fie ſon and 


r Tome dene name, and if the ki hang: 


THAT courts have * in e ee 
3220.0. K 


9 - p 
1 
þ «4 J 

. 


A 
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HISTORIA PLACITORUM coR ON. 
confeſs. it, be ſhall be diſcharged and proceſs made out 
inſt the other perſon, tlius it was done in the caſe of 
John Apare, Lib. placitor Coron. u. 7. who was taken upon 


- 2 capias utlegat' and pleaded he was not the ſame perſon. 


Gr the king's attorney may take iſſue upon it and aver 
him to be the ſame perſon, and known by one name or the 


'- other, 21 E. 4. Surry. Lib. placitor” Coron. placito 31. N. 


cholas Browne's caſe. 


= 


Or if he anſwers nothing but ſtands mute, it ſhall be 


5 ing ired whether he be the lame perſon by inqueſt, before 


t be given againſt him, for he ſhall not be conclu- 


u 
Ade by the return of the ſheriff either upon a cepi corpus or 


babeas corpus, if he was not always in cuſtody of the ſame 


.--.. court from the time of his firſt arraignment, vide actords 
10 E. 4. 19. J. but if he had been always in cuſtody of the 
- - eourt of king's bench from the time of his arraignment, or 


had been bailed by the court, and came in and rendered 


' himſelf upon his bail, then no ſuch 1 ſhall be made 


upon his ſtanding mute. 10. E. 4, 19. 6. 
And that I may ſay it once for all, the ſame law is where 


2 patty is outlawed or abjured, and comes by capiatutlegat 


or other proceſs into the king's bench, he ſhall- be de- 


manded what he can ſay why execution ſhould. not be 
_ © awarded againſt him upon the record removed, which 7 
H. 6..25. 4, B. Coran.. 44. is called an arraignment ;. if he 


Confeſſeth himſelf to be the ſame perſon, execution ſhall be 


awarded; if he denies himſelf to be the ſame perſon and 


the king's attorney confeſſeth it, he ſhall be diſcharged ; 


if the king's attorney takes ihe upp it, it ſhall be tried; 
if the priſoner ſays nothing, it ſhall be inquired by an in- 
fon ; vide 8 H. 4. 


queſt of office whether he be the ſame pe 


EEC ²˙ Acoding ta the ſtarr 


role, p. 176. Coxe's caſe. 


Ilan iflve be joined in the court of kig's bench in an 


* 


r of felony, or in an indictment of treaſon or felony 
e 


elther upon a record originally begun in that court, or re- 


moved thither by certiorari, the uſual courſe now is to try 
it at the bar, or if it were removed by certiorari out of an- 
. 
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[2 —_ the court may give judgment of 


" HISTORIA PLACITORUM CORONEZE.: 


of 6 H. g. cap. 6. to the juſtices; before whom ſuch in- 
dictment was originally taken, with a writ to command 


them to proceed therein, whether the record were ſo re- 


mitted before or aljer ifiug joined in te king's anch. 
But many times that court antiently did, and at this 
day may ſend down the tranſeript to be tried by 14 prius, 
as well in an indictment as an appeal, an 1 
or acquittal, 
ee returned; quod vide ſæpius IL. 


they might inquire of abercors there hath | 


— yang pu inions, 2 &.3 F. & M. Dy. 120. 
121, 131. 6. but r they cannot, 10 E. 
4. 14. 8. 4 Co. Inft. 160. nor can arraign the felon at 
the Hit of the king, . en e. 


22 E. 4. 19. 4. 
Karbach bes been abe ces of aſſiſe and mif 


pri may by virtue of the e 1 22 
3. without an — — ee * 
judgment of elons, vide Stamf. P. C. Lib. 5 
— 17-4. burper that that hath not been uſed, neither is it ſaſe to 
without a commiſſion of geol-delivery: vide 

for. 3H. f. flat. 2. cp. 7 
Bat cetizinly at-commen lay juſtices. of njfgrige coi 
not give ju t upon an appeal or indictment ſent to 
them out of the king's bench by 15 to be tried, no 
more than in other ordinary civil cauſes, for they have but 
the tranſcript of the record before them, and their com- 


miſſion is only ad triandum exitum, and to e 


* C 
ut by the ſtatute of 14 H. 6. cap. 1. juſtices 

— power in all caſes of felony and treaſon to give os 
ment oi quittal or attainder at the day and ace where 
their inquifitions, inqueſts, and juries are taken, and then 


... 


fame} 


But yet — ſtatute gave them not power to in- 
„ eee erw e appeal, nor to arraign the plane 


Wy, Yan pra pr . e muff 40, 895 
AA , | 9 


= N 4 


bench 


| bench and thre — — 


5 8 e of the pri- 


| pears the mf prius, (as he may,) 


| _ HISTORIA PLACTTORUM CORONA. ; 
I nonſuit before them at the king's ſuit, 10 E. 4. 
'$.22 E. 4419. 4. but this was to be done in the king's 
upon the feturn of the Es. 
—— —ͤ3 
they might return the -pofee into the king's 


"But 


cdp. . 
© Births abs gulſener unS richer de Give 4 by ba- 
= * to the ſheriff of the eounty, where the wif prius 
cuſtody, or elſe bailed to nein. 


in caſes ca 
Aud if che Honer be bailed by the 


5 


cannot be taken, but beer edlled 
deer hx a; 5 e 6 upon te 
return Mea new proceſs int priſoner, 
ao again his bal. | 
At common law by gran e comnmition-of the 


peace all proceedings before former commiſſioners of the 


peace were difcontinued, and if an iſſue were joined, or a 
perſon convicted, or had judgment, the new commiſſioners 


eould not proceed to trial, judgment, or execution, but all 
tat could be done was to Lern 


and the priſoner by habeas corpus into the king's bench, 


ä — lng 


$ And 


e hw =Y' 


Lo” ww ww. — @ © CO 7 


HISTORIA PLACITORUM CORONA; 
Aud to remedy this the ſtatute of 11 H. 6. cop. 6, was 
made, whereby it is enacted, —— 
8. ſhall not be diſcontinued by ſuch new commiſſion, but 
« the ne juſtices after they have therecords before them 
« ſhall have power to continue the ſame pleas and pro- 
e ceſſes, —— 
« pend upon them and finally determine, as the 
« other juſtices might have done, if no new commiſſion 
« had iſſued. a 

By virtue of this ſtatute new commiſſioners might not 
only give judgment upon conviction before former juſtices 
of peace, but might ward executions upon judgments 
given by the former juſtices, as ſhall be farther ſhewn. & 

But ei ente t ern of ed al 


terminer and gaol-delivery, but only to commiſſions of the £4 


F'And theekore the fark 4's It 6. cap. 7. was mide, 


which among other things enacts, © That where any per- 
e of Wed uf len A for | 
& eee ſhould be given, and be re- 
before judgment, new commiſſioners of gaol- 
« dehvery lore judgment, x upon ſuch conviction, as 
6 the juſtices 9 3 — before whom he vu 
te victed, might have done. | 
« And that no manner of proceſs or ſuit made, ſued; or 

« had before any juſtices of aſſiſe, gaol-delivery, oyer and 
« rerminer, of the peace, or other the commiſſioners 
« ſhall in any wiſe be diſcontinued by the and 
« publiſhing any new commiſſion or affociation, or by al- 
te tering the names of ſuch juſtices or commiſſioners, but 
« that the * juſtices of ane, gaol- delivery, and of the 
and other commiſſioners may proceed in every 
1 as if the old commiſſion and juſtices and com- 

* miffioners had ſtill remained and con not altered. 
Tho this ſtatute in the firſt part thereof mentions giving 


of javiement upon 4 n convict, yet I take it very olear 
they may — a party reprieved after 
judgment by former commiſſioners for by the ſevond . 
clauſe they may proceed in every bebaſ as the farmet com- 


A and 33 
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— for the guære made touching that point in Dyer 
8 I have —— obſerved this one a" art I would 102 
. udgment, or award execution upon a perſon re- 


any other judge but myſelf, becauſe I could not 
know upon woo rain sen 8 (b). 


— — — — 
: 
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; 7 TI + 2 ' wort C H A P. *LVI. 8 
ee ie concerning executions. - 


CH. of what concerns this matter * 2 fallen in 
wi: the former chapter, and therefore I ſhall be 
| in it. I ſhall conſider, 1 
1. Who may award execution. | 
a. In what manner it is to be awarded. | 
r ee 
4. By whom it is to be done. i Mito Lb? 6 
8g In what manner. 


=: 8 reprieves or reſpite . 
IF "As to the firſt of theſe i it hath been diſpatched in the 
Feen they chat may give judgment may award 


And —.——— the court of kin 57 s bench vpon on habeas 
corpus and a certiorari to remove the body of a priſoner and 


** 00m of his outlawry. or winde before them may 


7M 5 
| Ws or 2 
5 « 1 


Wy! Der, fol tog. * * 
) The oP of this cau- 


2 be ſeen from what is ob · 
ſerved by Sir John Heul in his 
remarks = Corni/t's trial, State 
Ty. Vol. IV. b. 203. where he re- 
* lates the cafe of ſome perſons, 
Who had been convicted of the 
abſent bare · 

* 

* the 
« judge re whom it was tried 
* was fo unſatisfied 


« becauſe the body of the perſon 
% ſuppoſed to bs murdered wa 
« . — es 

v perſons condemned; 

vet in a circuit afterwards a cer · 
44 tain unwary judge, without in- 
*« quiring into the reaſons of the 


<6. reprieve, ordered execution and 


4 the perſons to be hanged in 


* chains, which was done accord - 


„ ingly; and afterwards to his re- 
* „eee the perſon ſuppoſed to 


in the matter, ; 


220. us L 


murdered appeared alive. 


nents rod mids Ee Ste ! ˙ ood iti Eons ii oo 


— A 
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ward execution upon him. N. 5 Car. B. R. Croke p. 176, 
Coxe's cafe, vide qui dictu ſunt ſupra cap. 5 $6. 

II. T ouching the manner of it there be certain caſes, 
wherein tho the priſoner be attainted, yet he is not to haye 
execution awarded againft him, till he be demanded what 


be can ſay ny execution: ſhould not be awarded againſt 


him, viz. 

I. Where a woman is convicted and attaint by judg- 
ment, tho ſhe remains always in cuftody, fo that conflat ts 
perſons, yet execution-is not to be awarded againſt her till 
ſhe be demanded what ſhe can ſay why execution ſhould 
not be awarded, for ſhe may allege Pregnancy, wht which, tho 


it be no cauſe to reſpite judgment, is a good Gauk E to re- 
ite execution. 


2. Where the judgment was given at a nner lefon, 


for in that interval between this and the former ſeſſion he 

may have a pardon to plead. ©. 

2 Where the priſoner hath not always re nained i in the 
ody of the Sa where he firſt had judgment, for in 

that caſe, if he be brouglit in by a copia by the ſheriff, he 

ſhall not be Stade” but that he may ſay he is another 
on, and/iffue-may be taken upon it; and that iſſue ſhall 
tried before he ſhall have execution awarded againſt 


him; and if he ſtands mute, it ſhall be inquired whether it - 


de of malice. 10 E. 4. 19.6. Again, 

4: H judgment were 8 in another court, or by other 
juſtices as in caſe where a record of an attainder comes 
from another court by certiorari into the king's bench, or 
if a man be outlawed for felony, and the outlawry either 
removed or returned into the king's bench, and the felon 
brought in by habeas c or capias Aulgar he ſhall be 
demanded what he can fay why execution ſhould not be 
awarded againſt him, which » H. 6. 25. 4. is called an ar- 
raignment, for in theſe caſes, 1. He ſhall not be concluded 
by the return of the ſheriff from faying he is not the ſame 
perſon that was outlawed, . and upon that, iſſue may be 
joined, and-it ſhall be entered of record and tried ( un- 
leſs he King's attorney confeſſeth i it: vide ſupra cap. 56. 


O Kel. 13. The caſe Barkfled, Ohey, and Corber, 
2. He 


8 


— 
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& an outawry the ki n to ee 3. In caſe 


outlawry, and 
— reſpite to pur 8 N ee 
My in ſüch a caſe prefireth him a day, 1 him reſpite 
to baſe a writ- of error, and in th e mean time remits 
A kim ro the marſhal and reſpites his execution. 
| Thus it was done in the caſe of David Dene, H. 16 E. 4 
Placit. gor. n. £7. who was taken by a capias utlegat” rr- 
: rurnable is the king's bench, nn 
5 4 + habret vel dicere ſciai, quare ad executionem de 
5 4 Prediftd proceds non debet. - 
alleged, that at the time of the outlawry pronounced 
he was in ten A che tower of Landes, Et alia quaſitin 
ot ab eo r fi babzat aliquid breve de errore necne, qui 
3 nong ideo injunitum oft cidem David ex gratid per 
cyriam, quod ipſe breve de errore in Aut parte babtat coram do- 
— dnroy and upon his failure a ſecond 


= 
\ * 
. 4 


mw mu. a wo _ _ ww A vc. vw cw © 


KN | 20 thid pe 


ry. day was We at Which 
gt writ of error and the 
. —— wenn it, and a ve- 


7 I Mich. tenn, the priſoner fill . 
8 mains in cuſtody, and cxccution reſpited till the iſſue 


But it is to be note that he that will delay his execy- 
a by . 8 BN outlawry and praying liberty 
to purghaſe 2 yrit of error, muſt allege error in ſact, or er- 


mo bye AH *C »w 9, 


| „5353 Rue n the to obrain that reſpite of 
„ edn de ht, 2 
| "be farigfied, chat it is merely a they may chuſe, 


ee e bn a writ of er- 
or, but may award. 5 preſently, H. J. 13.6. Jun 
* Collin's caſe, vide Co. P 8 + 
Feb dy yard rh ens dee ee, 
| e a error in ws Court gx 
EB to purchaꝶ his Int Cena, 
Au in che mean time reſpite execution, but if he 
; ky his writ in convenient time, execution | be 
25 . Vp hat wrt the aral n 0 be made: 
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HISTORIA PLACITORUM CORONE. . 
In the king's bench there is no other wric nor warrant 
bot 5 agel, of. the court upon the judgment, viz. Ex dic- 


» quod faciat executionem perdculo incumbente, 
Ein de ng 3 — — 


ol the court to unt execution in theſe caſes, for that court 
8. "op judgment againſt any, that is not in cyffodid ma- 


in caſes capital, and fo are all the antient and mo- 


precedents, vide 3 H. J. 7. 4. M. 5 Car. B. R. Cro, p. 
176. Cres caſe, and ſo was directed by the court 


vof the precedents' themſelves mentioned in my lord - 


ces book of Entries, Ti. Indiment” per tum, Feng 


| Car.” B. R. in Brown's caſe ( 


4). 
When an attainder of felony or treaſon is againſt a no- 
bleman, the judgment is pronounced by the lord high ſtew- 
ard, and 8 warrant for execution is under his 


and ſeal in his own name. Co. P. C. p. 31. 


When judgment is given by commiſſioners of nc 
terminer, regularly che precept ſor execution gel gan 
the ſheriff in the names and under the hands and ſeals of 
ied phi commiſſioners, whereof one to be of the guo- 


, before hom; jy nent was given, Co. P. C. p. 31. 


bur by uſa 


can learn SE it is ho 


ie of death before juſtices 
is, either to iſſue a 
the commiſſioners, -reciting 


deln the re 1 80 
90 ee 


curiam ” omiti comitatfis . dee, u 
tionem e aL ae 2 7 7 
R there is no more done, he ter 
ent ente judge bſcribes a calendar in 
Lay directing the ſeveral 0 


„ e 


— 


( E. 193 · 1. 145. | | O Sprap. 31. 


Vor, II. _ d 5 Sr Only 


* 


— ra and commanding execution'to be done, or 
EP an award upon the record, Er difins off per 


— 


4 
._ ,- Only Rolle mould never ſubcribe any ſuch calendar (*) 
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,- 


hut would command the ſheriff openly in court to take no- 


5 tice of the judgments and orders of what kind ſoever, and 


command the ſheriff to execute them at his peril. 


\ N 


3 


Ihe reaſon of the difference between juſtices of gaol - de · 


livery and of cer and terminer is this; all the precepts, 


that jſſue at a ſeſſions of cyer and terminer, as for a venire 
Fatcias tales &c. ought in true order of law to be by precept 
in the names and under the ſeals of the juſtices, but the 
a precepts by juſtices of gaol-deliyery need not be otherwiſe 


by a ſimple award upon the roll; 1deo præceptum ef 


 Vixecomiti, quod vatire faciat bic Et. 


IV. By what officer execution is to be made, 
-: Regularly the officer, that is to make the execution, is 


that officer in whoſe cuſtody by Jaw the prifoner is at the 


time of the judgment given, for into his cuſtody he is to be 


, remanded after judgment pronouneed, and there to ſtay 


| Therefore, where judgment is 


till judgment executed. DIE. | 
gaol-deli abs by ＋ 5 
gaol- delivery, the execution is to be made by the ſheriff 
or his under · ſheriff or deputy, for regularly he is in his 
cuſtody 'ordinarily,: but it the priſoner be in the Tower of 
London, (which is oftentimes the caſe of perſons indicted 


"for great treaſons,) and he be arraigned before juſtices of 


Ser and ferminer, he is commonly brought before them by 


a precept to the conſtable of the Tower, (which is an ex- 
empt priſon from that of the ſheriff,) and if he be convict 


-ancl attaint, he is commonly remitted thither, and the pre- 
cept or warrant for execution muſt ar the lieutenant or 
conſtable of the Tower, for it is purſuant to the judgment, 


-viz, quod predifius E. dugatur per prafatum locumtenent 
 turris London u/que ad dittum turrim, & deinde per medium 
ciuitatis Lond. diref?? trabatur uſque furcas de Tiburn &c. 


And thus it was done in the caſes of the traitors at the pow- 
der-treaſon 3 Jac. But uſually a command or 5 7 ' is 


made to the erich of London and Middleſex to be 


do the lieutenant, - 


oe . 
. 


N Pen l. . go, 


* * 
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If che priſoner be arraigned in the king s bench either 
for * or e, he is or ought to be always firſt com- 


mitted to the al, and by him is to be brought to'the 
bar upon his trial and judgment, and to him he is to be 
temitted after judgment till execution, and whereſoever the 
ſelony or 5 committed, yet the marſhal is to make 
execution, for he is in this caſe the immediate officer to 


the court, and the priſoner i is not in the cuſtody of any 


heriff, but of the marſhal. - 
And therefore the entry in this caſe of felony is, Et Ar- 


tum eſt mare eſcallo, Quod faciat executionem periculo incum 


bente. 


But in caſe of high treaſon the marſhal is mentioned in 


the very judgment, viz. quod ducatur per prefatum mare/- 
callum uſque priſonam mareſcalli maręſcalciæ domini regis, & 
deinde uſque ad furcas ſancti Thomas r trabatur & 
ibidem ſuſpendatur &c. thus is the entry of the judgment, 
P. 44 Eliz. againſt Patrick Dalph B. R. T. 43 Eliz. B. R. 
againſt Jobn Tipping, T. 39 Eliz. B. R. againſt Jobn Jones. 


And in the caſe of Broten P. 25 Car. 2. a had judg- 


ment in the s bench for felony upon the ſtatute of 
3 H. 7. for an offenſe committed in Middleſex, and there 
preſented and convicted, the execution was made by the 
marſhal in the uſual place of execution in the county of 
Carrey (I). 


Only in theſe and the like caſes the court gives order to 7 
the ſheriff of the county, enen to . 


be aſſiſting to the marſhal. 


V. As to the eee een as it is to be 
e eee Rnd) 46:95 2 


it mortuus. 


Maar oy res Cb. P. C. p. 211, 217. (9: 


4:46 The like was done in Abe; | 6) Yide Part bs 
2 . R, ob. 1 e ; 
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may not alter the execution, if 1 it ĩs 
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hanged again, for Eger 
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fe te an be de 
he judgment in high 


| beheading, imbowelli 

i Peking nopnion e e or ahi 
Cc ent, is 
S Go. P. C. 7. 52 5 | 
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tht 82 neee reptiers 2 ir OY m. 
Blacks, or 2 ate of 
wh Reb 


. C. ch. i. I. Ex mandato regis, „e find it done in JH 7.7. 
ee. 3. 9. tho df benni, br By forme meſſage, or by Tenders n Fog 
| but at this day it is eres ignified by tlie perry figner, 
or by the maſter of reque 
II. E #bith60 fliditis. e nere 
before judgment, as where he is not ſatisfied with x 
dict, or the evidence is uncertain, or the 9 im in- 
ſuſfficlent, er doubrful whether within clergy'; and fome- 
times after judgment, if it be a ſmall ſelony, tho out of 
 elerpy, or in order to a pardon or tranſportation. Cromp?. 
NI. 22. 6./ and theſe — ep reptjeves may be granted 
or taken off by the juſtices meld e altho their 
ſeſſions be af gl or finiſhed, and this vi: reaſon of 
common uſage.” Dy. 205. 3 | 


- TS (4) Pie Goren, 84 
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Ex neceſitate legis, whith als of 
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4 Stamf, 
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einture is no 


round to Aa e 


if A ke Boll oe be Hs, 3 
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du 


eman wh pm eh, not Be I 221 thete 
he may allege enſeinture in retardationneis ace. 22 
Ax. 71. Con. 180. 

2. Enſeinture is no cauſe to ſtay execution, unleſs the be 
enſeint with a quick child, or which is all of one intend- 
ment, if he be quick with child. 22 KHz. 71. Coron. 180. 

When this is ob} jected in delay of execution, it ought 
to be inquired of by a jury of twelve diſcreet women, and 
their verdict is to be recorded, and according as they give 
it the execution is to proceed or to ſtay e 

4. This privilege I but once, for if ſne 
be a { time with child, ſhe ſhall not thereby delay 
execution, but the gaoler ſhall be puniſhed for not looking 
better to her. 1 Ar. 11. Ceran. 168. 23 Ax. 2. 

If he be eint and t with child, 

priviment enſeint not quic 
D \ only ſo found by the jury of women, that is no cauſe 
of reſpite; but I have rarely found but the compaſſion of 
their ſex is gentle to them in their verdict, if there be any 


colour to ſupport a ſparing verdict. 
6. This e ought to be a matter of record, 


and therefore I have always taken it, that altho ſhe be 
delivered before the next ſeſſions, yet the ſheriff ought not 
to make execution after her delivery, neither ought the 

dge to give ſuch direction upon the reprieve granted, 
fag at eV next ſeſſion the woman muſt again be called to 
ſhew, what ſhe can ſay why execution ſhould not now be 


(e) Thus it was by the civil law. Brac. de Coron. 2 2. F 11. 
Dig. Lib, XLVIII. tit. 19. de h- Fleta Lib. I. cap. 3 2 vide 
nis 1, 3. and alſo by the laws of i. Part I. p. 368. 

liam the ee J. 35. vide 


4 88 8 made, 
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male, and ſhe is to be heard 12 4fiz. 11. Coron. 168, 
3  ameſne al barre, forit may be tlie rempus præſtitutum for her 


delivery ſince the laſt ſeſſions is not yet paſt, and ſhe muſt 
ſtay till then, or it may be. ſhe hath ſince had the king's 
pardon, which the ſheriff cannot allow nor judge of. | 


. + -  Andtherefore the books tell us, that after her delivery 
' the was brought to the bar again to ſhew what ſhe could 

 _fay why execution ſhould not be made; this bringing to 
"the bar muſt needs be at a ſecond or following 


® 


eſſions. 


22 E. 3. Coron. 253. 


12 Aſn, 11. Coron. 
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PRINCIPAL MATTERS 


- 


CONTAINED IN THE 


- 


TWO PARTS of this TREATISE; -- 


4 ® 
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* Teck = 
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N. B. Tn the following Table, where there are no numeral letters, 
the pages referred to are in the firit Part, and fo are the pages 


which precede theſe letters, ii; but the es, the numbers of 


+ ge Dn in the Table, are in the ſecond 


I3 the firſt Pare (through miſtake) Ys page 146 follows a re- 
tition fo ges 143*, 144*, 145*, 146*, which are diſ- 
b, riſms both in the at large, and in the 


Table; ſo 72 the ſecond Part after pa rb r56 enſues an itera- - 
ve 


of page 149*, and of the ſucceſſive numbers to 15% ex- 
cluſive, which iteration or repetition is alſo pointed out by 
aſteriſms, as well in te Table, as in the book. | 


Abatement. | Miſnaming Sraute in aged, 


> cauſe of abatement; contra of 


4 tt for what cauſes a- indictment, tamen quere. ii. 


ii. Page 149, 1 Page 175. 196 
miſnamed, 2 N Miſromer of ien Tame fn ap- 


7 


ment, or anſwers to it on his party, good plea. ii. 237, 
arraignment, is eſtopped from 238 
taking advantage of mi/nomer or Whether. niſusmer of chriſtian name 
falſity of addition. ii. 475, in indictment . 

176 1. 470, 238 
A in civil aftion, noterror, Saſeſt to all6w plea of ai ö 


. 175 3 © 


Where priſoner will take advan- 2 d jury not dif 
tage of mi/nomer, how ſpecial - etment may be amend- 
— is 173, 437 by them, gd — 


o 


falſe addition pleads to indict- peal or other action at ſuit of 


1 


94 


Aden to- 


: 


A TABLE of the Principal Matters 


cording to true name ſet forth 


tion on 1 H additi- 


il. 176, 197 


| If party mages have ve addition, 


or a falſe one, he may except 


- to former, and plead to latter. 


li. 176 


; Outlawry on ſuch indiment, er- 


roneous. 
What 7 

myſteries, or not. ii. 176, 1 

85 be to Cablantivs 
© name, not — to alia; dict. 


7 ii. 1 7 
 Ierefers to laſt antecedent, ib. | 


Spinſter applicable to man or wo- 
man, but yeoman not. tb. 

Single Women a good addition. ib. 

Indiftment againſt peer good with- 
out addition. id. 


Several indicted for one offente, 
miſnomer, &c. of one quaſheth 


"IE only againſt him, 
and wy put to anſwer, and ſo 


| 33 X : ib, I 


Ia capitals he had forts of 
of non, thre 


If in appeal or indictment mi/yo- 
mer of firname is pleaded ; re- 
que conus per o_ 


_ $0 _—_ 2 
Or action, wh 5 ae 
- chriſtian name, ye ace muſt 


take iſſue, and cannot 1 in 
that manner. 238 


133 — prifonce to 


plead over to felony,” ib. 
Plea of miſnomer or iſe addition 
tried by ſame inqueſt, that paſ- 
ſes on priſoner, and not in fo- 


reign county. ii 238 
Of pleas in abatement by matter 
of record. ü. 239 


One indicted of ſame murder 
two indictments, is e 

on indictment lan taken ; ſe- 
cond ſhall not abate, but und- 
ally former quaſhed by Judg- 
ment. 


How peer indicted by a common 


name may plead mi/nomer; ti- 
_ tle part of his name; but on 


_ plea pleaded muſt ſhew forth 


vrit teſtifying it; ; plea triable 
3 * 


in plea, ii. Page 4 J. off did 238 
Taken away. 


| ib. 
additions of degrees or 


| Theyp cede p marine aw 
by proofs. | 


Abettors, Vide Murder, Pin- 
cipal and Acceſlary, Statutes 
in general, T realon, de, 


Abſuration. 


605, n 68 
Vide Religion, 


Xcceſfary. , Vide 
Y. Vi 3 


ae, 8 8 Judgment, 


Adjou wn Vide Commil⸗ 


„Court, 
j 
/ Admiralty. — 

What ſhall be ſaid ſea or alt 
water. 424 
Admiral at common law had con- 
ufance of capital crimes _ 
mitted on the ſea. 


ii. 12 


the 2 juriſdigion of 
miralty ib. 


5 Yor 
A capital ſentence wraqu 
corruption of blood. " i. 


Might hold their ſeſſion apy where 


on _ & 11. 12, 16 
cree c. infra' corpus com, 
9 had — at com- 
' mon law. ii, 15 
General commiſſions of ger and 
term ner infra com, extended nat 
to miſdemeanors on ſea-coaſts, 
ſave in creeks, c. infra corpus 


11. 16, 17 


3 R. 2. giving ad- 


miral juriſdiction in any river 
or creek within body of N 


It extends only to death of a man 
and mathem. + ib. 
B. E. and general commiſſioners 
of ger and terminer have a con- 


ourrent 


eurtent juriſdiction. N Ap: 
a 17. 1 
Coroner of county, Ws of 


- admiralty may inquife of fuch | 


deaths happenin in great ri- 
Lear VIE, arms 4 the ſea flow - 


"lie, and reflowing beneath 4 


rivers this a extends to. 
11, 16 


Extends to „ 1 in 


veſſels. ib. 


at ſhips, not ſmal 
This juriſdiation being annexed to 
the nano © they may proceed 
a 


by marine „ tho before 28 
H. 8. they proceeded 2252 com- 
miſſion nl Mg great ſeal » and mY 
"Inquiſition, . | 
Expoſition on 28 H. . of — 
© ceeding in treaſons and felonies 
done on the ſea. ii. 16, 17 
One ſtricken on ſea dies on ſhore 
after the reflux, admiral by this 
4d hath no juriſdiction. ii. 17,20 
* the commiſſion directed by this 


Proccedings theron by the coun 


of the common law, ib. 
Acceſſary diſpuniſhable by this aꝶ, 
but how otherwiſe puniſhable. 
Ii. 17, 18 
In all crimes within it, clergy al- 
lowed; ſave in treaſon, piracy 
and murder. 18 
A 5 ſhall have Peine fort 


Whether attainder thereon * — 
tion of blood, and how 
indionent to be for that pur- 


| 8 
If "Mi a mortal . had 


been given on the ſea, and par- 


ty had died within body of 
* „neither admiral nor com- 
* 426 


if ii, 18 
Treaſon or felony at ſea, not tri - 
at common law, but on 

{ this ac. ib. 


. contdined in the Two Parts. 


To commiſfions on this a is 
generally added a commiſſion of 
peace, eyer and terminey, and 
gaol . deli wery. ii. Page 18, 19, 20 

Thereſore Seſſion ou t to 2 5 

com. | I 
nico kürt. 
Iffray, / | 

Second blow makes the aff. 456 4 

.- Vide arreſts, 


Jiding and fiſting. Vide In- 


diament, Purder, Principal 
and AccaNlary, N in 
ne &c. 


Alien 
wee aliens Ag. of "RE! "AM 
where not. 125 60, 92 to hall de 
How merchant alien enemy ſhall 


u 60, 93, 
If aliens renounce king's a 
= not to be dealt wit as ſub- 


3-9 
Sometimes alien enemies %0, 2222 I 
to give ſecurity, quod. /# bene 
gerant erga regem, c. at other 


_ to ſwear — to the 
2 93 
Ther bebe and goods confiſcate. 


5 
What a good plea in bar to debe 
brought by alien enemy primd 
_ Facie ; what a good replication 
to avoid it. 1b. 
How ting may authorize, alien 
2 to ſue for their . 
re 
A ſubje& of an holtile - 5 i 
preſumed to adhere to 
ali be ranſomed, and his Az 
Here confilcate. _ 164, 465 
Where ſtatute ſpeak; of ſub- 
jects extends to alien here. $541, 
542 
How alien indicted and tried. | 
Vide Challenge, Jury and Trial. 
Vide Iigeanee, I! CIIM VE 


/.. Þ Altigeance. 
Divided and f . 62 
| Oachz 


on 


I Tann of the' Principal Matters 


ent oath how comprehenſive; 


and by whom t0 be ta- 


1 


63, 64, 65 
„or fidelit due 
1 3 5 


2 


kind of of lige fealty, ' as 


| _— one a ſabentinare 


2 92 anocher, and yet * 


both. 65, 
n el 
Ne perſon, 
as well as crown. 67 
| Salod a & liga aid domini re- 
—_— oaths of fealty, as 


us proof homage won 


fubordinate lord; omiſſion pu- 
niſniable. 67, 08 
t not to be to co-ordinate, 
ſolute alligeances to feveral 
independent ces. 638 

s "of Normaniy, 
4 & Frans 
tow they ordered their 


- Divers before 
e fidem regis 

ter; 
. bo 


_ and fealties. 29 
cults thence ariſing. 

| Homage its divifion, and in what 

| 2 differs from 

* 


| 1 and b ere to be 
= 


ed, and 1, 72 
differs from bomagium RR. 


thi" 0 50 and 


IEPA 


- Ambattavez,” 


If a {abject born, tho he never 
took oath of allig ne, become 
_ # worn Jubj i 


* "gy «in Page 52 ? 


68, 6g. 


4 * 
- Fs « 1 


- Prince, and is ſent bither as his 
. and dey agaiuſt 
's-life, treaſon. Page 96 
he L a foreigner being agent 
of a foreign prince, either in 
© amity or enmity, come over 
NT 5 855 Wh s ſafe con. 
duct, and here —.— Ane 
Ain $ life, or to raiſe rebe 
war, N to be treated as trai- 
tor or ene 
Whether Bonlhable a as an 4.96 
for inconſummate ne 97 


be je prince to whom ſent the * 


Ts rage, . iadigable i in 5 


courſe. 
a comites legati have — 
vilege as amd. 100 


©, An ene. 


15 6. gtves liberal power to 15 
tices to amend 'records,  - 649 
Where caption of indictment re- 
turned is faulty in form, it is 
ſeme term amendable by clerk 
of -affiſe vr . but! not in 
another term. Ji. 168 
In another term 4 "that re- 
turns it, hall be fined for his 
informal return. ib, 
A man drowned in a pit, coroner 
may charge vill to ſtop it, and 
if not done before text gaol- 
delivery, vill amerced. vat 
Vill amerced for b 
before eoroner ſent 
One hein in che day 1 in a Ros 
walled or not, town amerced ; 
if infufficiant, hundred; 3 
; ge. count ſo upon 


e, 8 1 75 


2 
* % 40 
. 


E 


ai the Two, Papzs . 


eee agg v6"we 


8 if out af any. vill, hundred, Vat fin guano . wb 
22 in their default, county a- n he e- 
2 — ai. 73. 4255 ee re refuſed to 
— nuke kim, f E 2 25 : 
. bx ao — wy —— be flain, becauſe 
0 4, % ſiſted. . — > 
— of in of death per VII ble only in cate of 
5 , 73 death of a man; but in other 
Latrocinium, What, 425 ſclonies, as theft, tbo thief nut 
A man killed ei in day or taken, no amercement or other 
night, and offender 1 but by 
to conſtable or vill, upon eſcape fi. 73, 
vill, where party flain, or o- tai eee Mga 
fender taken, finable. 448 why, ar in cuſtody of conſtable, 
Felon in bringing to gaol elcapes, and he eſcapes, vill had been a- 
is killed in purſuit, yet 20wn a- metccable, and %o of the han- 
merced. 489, 490, 50 dred. . 434 
A man flain within proces of the In. cafe of manſlaughter, where 
vill before day-hight -gone, of- the decenza was antiantly a. 
fender N Foc > wh Ha mage ol ib 
otherwiſe, i in any of the family men, 
except town be walled, and . — or kai — 
in either caſe it ſhall be amer- committed a murder, Ac. and 
ced i becauſe e e be fled, his mall was amenable, 
448, . 7 888 that takes. — 
Amercements on country for e Dffender, is puniſhable. — 
Tape er, by whom w he 75» 
ſet. Gow, 603 Where chres ateraments 8 ch 
vill amerted. if felon eſeape from 
private perſon without — 4 re een e 
ei 2 02744 24 008 Wc RIEL a tae 
—— qe. poor: 2 . gion. 
— 2 Con ue tour men ae Vide Kell | 
Appeals, 2 
In — — long diſuſed; appeals 
o treaſon in parliament wholly 
** mene — 44 2 TnL pr 
pe a Near an 
2 — fet a cm- of — how — 


427 
Whether jury may find 2 ec 
manſlaughter one appealed. of 
murder. 449, 45 


* 


ene Principal Matters 


_ ment, hw 


_ 2 in another, in 
12 5 Bae Mn 
appeal of death t. 
eee 
Roy Th nor "AER 
And it 2 s not what 
« Ae, erte and clergy bad 


© good bar to indictment or ap- 
ti. 21 


« peal for ſame crime. 
3 
| adviſe u it, 

not actually owed. 


Fer pleas to fray Vide Plea. 


"a opens Jr & judgment 
| fort & dure wall be 
: ü. 37 


2 3 
Fer a oe in appeals of 
9. Vide Keſtitution. 
| For appeal of rape. Vide Rape. 
For power of Coroners in taking ap- 
all. Vide.Cozoners:. 
baht in appeal. Vide Pꝛo⸗ 


Where "clergy  oufted in appeal, or 
1. VideCurgy. 
Een Vide a- 


| bee rovement Aetibel i 67 
Aiden of court to admit him 
to approve or not. ii. 226 


| 3 ä long diſuſed, 


> 


Of f what offenſes approvemient may 
In what ſuits. ' 


_— 


- 
„221 


17 india mant 


5 Appeal brought at 
7 = 


ul, 67, 227 


227 


Hi. 228, 229 


ing Before whom be may decome ch 


EY U. 1 
8 wor 6 | 
Ee ii. 149, io 
ſtricken in one coun- 


it. 229 


or the manner of 
and allowance of it. 


t 
ib. 
What duty of court on EW 


os ny and praying a co- 
it. 229, 230 
What hat proceſs on appeal by ap- 


Ul, 230, 231 
— peal after ap. 
ply, 233 


ne 5 
Definition and various etymolo- 
"girsof the word: 344+ ji. 216 
41.20 21 
A reſcuer of a traitor, or one- ſuf- 
ſering a wilful eſcape, or re- 
. ceiver of a traitor; ſhall not be 
arraigned. till principal convict. 


24 238, 591, ü. 224 


— e, except 
--oatlawed; & Se. 344» 347 to 350 
of murder e 
one as principal in firſt d 
another as t an — | 
If p in firſt degree ne1- 
ther appear nor be qutlawed, 
-- principal in ſecond: degree ar- 


raigned. ii. 22 
| Fulods ar on — : 
at king's ſuit. 156, 3 


But ſuch arraignment wholl = 
ed by ſtatutes. A "of 149* 
party's ſuit, 
. and plaintiff nonſuit on that * 
offender arraigned at 
s ſuit thereon, and ſo if ap- 
ant die or releaſe, and = 
be indicted as well as appeal- 
. ed, yet on nonſuit of plaintiff, 
| proceeding for the king thall be 


ü. 1 » 221 

But i bo ary hes w hath 

| on appeal by writ, or 
hath 


contained in the Two Pax rs. 


bath formed. his appeal by bill. 
Fi. Page 149* 


Where defendant ſhall be arraign- 


ed on appeal,” where not. ji. 


49%, 150, 221 


vpe a "Nee 6, defendgot may 
open, on indictment, if 


—.5 ore the court, ii. 1507 
If none, court may bind him over 
to another ſeſſions, and in mean 
time to be of good behaviour. ib. 
In civil action de «xore raptã cum 
bonis viri, if defendant was con- 
vicded, it antiently ſeryed for 


indictment, ii. 150“ 
80 in ſpecial verdict in treſpaſs for 


taking goods in B. R. if it was 


. that defendant took them 
ſeloniouſly, antientiy this ſerv- 
ed for ĩindictment. ii. 1507, 1617 
And ſo if on a e. in lan- 
der for cal a man thief, ver- 
dict 22 ndant, and this be 
in B. R. and for felony i in ſame 
county where court fits, or if 
before juſtices of aſſiſe, having 


alſo a commiſſion of paol-deli- 


plaintiff ſhall forth- 

"with arraigned on this verdict.” 
ii. 151 

But retyrn of hes of felon, or 


breach of priſon, not ſullicient 


to arraign party upon. ib. 
In treaſon or felony offender muſt 


appear in perſqn, ii. 216 


of what parts atraigument of a . 


priſoner conſiſts, ii. 218, 219 
If priſoner hath I ro 
lead either in abatement or 


„then he pleads without im- 


mediate Yay —— to the felo- 
ny; but in ſome caſes fi trove ne 


Sow 10 ac fam + not 


li, 219 
Haage be brought to bar with- 
_ "Ta 


* 


go oſually brought to bar in vi | 


culis for fear of eſcape ; „ but 
ſtands at bar * till ib. 
ment, 


In murder antiently court 
to arraign priſoner on 1 
ment, dil year and day paſt, 
nn appeal, or not. 
ii. Page 220, 240 
But now by ſtatute juſtices ſhall 
try him on indictment of mur- 
der, Ac. tho within year, and 
if acquitted, he ſhall not be 
diſcharged; but at diſcretion of 
_ Juſtices continued in cuſtody; or 
on bail, till year and day paſt. 
fi. 220, 249, 250 
Where an inquiſition before Coro- 
ner is returned, and there is al- 
ſo an indictment for ſame of- 
fenſe, on which beſt to arraign 


priſoner; . and where there 


_ ought to be a cefſet proceſſus on 
coroner's inqueſt, 11, 221, 222 
In caſe of appea! and indictment 
for ſame offenſe, where there 
ought to be | a cefſet proceſſus on 
indictment. U. 221 
If inditment be of manſlaughter, 
and coroner's inqueſt of murder, 
beſt to arraign o of higheſt offenſe, 


and ſpare the other. Il. 222 


If hoth of murder, but one inſuf- 


3 Ain to arraign on good 
ü. 222, 239 
If "both and returned into 


cours me ſeſſions, beſt to ar- 


raign priſoner on both, (ſo as ' 


they be put on ſame inqueſt to 
be tried), and to indorſe ac- 

uittal or attajnder on both pre- 
. jury to be directed 
to acquit him on both, if ac- 
quitted on one, 4 4 comer. 


23 
Felon may be ale of VA 
of priſon before ponvict of firſt 


felony ; contra of eſcape or reſ- 


cue. Us 224 
Yet if A. be acquitted, of princi- 
pal felony, he may plead that 
acquittal in bar to indidment 
| for breach of priſon; 611, 612. 


ü. 24 


Where 


* 


I. Attaint o 
* vutlawry reverſed, he ſhall 


2 | 251 
One by coroner's inqueſt found to 
| " have killed a thief aſſaulting to 


> 4 Tan of the 


mall de arraigned ar vo, ii. 
| Pate 224, 225 


If ay exception taken by way of 


© "abatement, counſel ſhall be aſ- 
-— figned, © © hi. 226 
Priſoner ſhould not formerly in 


any eaſe have had a copy, but 
- only err of indictment. ii. 236 
Tf exceptions to indiftment 


- materia}, court can quaſh it, 
- and direct new bill to be ſent to 
© grand jury, wherein the faults 
may be amended, and prifoner 

- arrat de novo. ji. 237 


One indifted on two indictments; 


one ſor murder, other on 1 Jac. 


of ſtabbing ; he ſhall be ar- 


If on ſpecial verdic 3 
Tony, court erroneouſly adju 
it none, and that judgment 
reverſt, whether party ſhall be 


executed or arrai de novo. 
2 f U. 247 
Juſtices would rarely i 


249 
d 


arraign pri- 
ſoner on indiftment, efpeclally 
for murder, within year after 
_ death, in favour of appeal, un- 
leſs appellant an infant, orevi- 
dience ant. f. 249 
lony by outlawry; 


rob, c. ſhall not be arraigned 
on that indi&ment, but difmiſs- 


ed without any judgment, ij. 


Jaſtires of afi/ cannot — 


Eis ſuit on nonfuit before them 
| „ but this done in B. 


R. on return of poffea. ii. 404 


| How @ madman ' be treated on - 


bis arraignment, Vide 


ide 


F 


ment, real crime being 


7 fare arrefiflies into foreign coun- 


' Who purfues not a felon is fine. 
' able. Page 448, 449» 484, 593 


* 


If warrant not ſtrictly lawful, yet 
if matter within juſtice's juriſ. 
dition, and warrant under his 
ſeal, officer not to diſpute vali. 


. - < 460 
Jultices watrant where void, and 
officer ubject to falſe impriſon- 
ment. | $77 
Jal- 


tice's jari{diftipn, officer ex- 
cuſed. 9 ib 
Warrant not ng certainty 
of crime, irregular, and officer 
- _ cannot break open doors, 571 


| 4 

One taken on ſock; how to be dil 
If refeued or wilfully let go, ch 
ceſeape or reſcue not felony. ib. 
Such warrant-erroneous, not void; 
it excuſeth in falſe impriſon- 


elony, 

or crime within juſtice s cogni- 

zance, - .. 

General warrant to take all ſuſ- 

void; falſe impriſoa- 

ment lies for one taken there- 

on; contra of rule in B. R. of 

ſame import. N 586, 58). 

| 199% 3": M4, $08, 113 

Jaſtice may iſſue warrant for trea- 

Ps examine — 4 580 

re juſtise of foreign county 

* 2 | a 

felon, and commit. w 580 
arrant ̃ſſued by juſtice 

— to 4. felon, de be. 


ty, 


1 


May be directed to a private mon, 
but he not compellible to exe- 


; cotainid in thi Two Parts: 


being aconſtable, &c, Page 
| 46560 togoy 
* a war- 


x 580, 5 
For ey conſtable, or an 
orher, during affray, ma 
n dovrs, unleſs one : 
wounded or killed. 1 ; 
Of what offenſes conſtable 5 
received information, or any 
private man, without a warrant 


cute it 581. ü. 110 may arreſt, and break _ 
Officet refuſing or neglecting may doom on refufal to open them, 
be 1 58: or dellver up party. 589 


Conſtable cannot ſubſtitute ib Wh 


Conſtable not. bound to execute 
warrant out of his diſtrict, yet 
factum alt 582. ii. 110 

Before whom warrant returnable ; 
difference, where returnable 

ly, and where before 

uftice who made it ; not In e- 

ection of party to Þ before 

+ whom he pleaſes 52. ii. 112 


On warrant for ſurety of peace, or 
behaviour, or again one - 


t hath dangerouſly wounded 


another, buſineſs declared, and 


iſoner demanded, doors may 
2 open 45, 382, i. 


; as 925 117. 
If officer hath once laid hands on 
priſoner, he may break open 
outward doors to take him 459 
If warrant directed to five baili 
two or three may execute it ib. 
Sheriff or bailiff, on cap. whga- 
un, rap: pro fine, or Other Pro- 
ceſs for ting, may break open 
doors, if not opened on de- 
mand 459 
Where officer muſt ſhew his war- 
rant, or not 458, 462, 583. 


| rar rikat 
A private man muſt ſhew his war- 


rant, ify cotitents - 459 
— 


notice of a man's 


Where con 


an officer, and he may atreſt a 
telon, and in order  theteto 
break open doors. 5 8. ii. 96 
| 17, 9t, 202, 203 
ſlable zx officio may 
break open doors to take felon. 
| ii; 90, 92, 202, 203 
Where conſtable om bun and ty 

may break open doors, or not. 


and conſtable's arretting on ſuſ- 
picion. þ li. 92 
On excommunicato . | doors 
' cannot be broke open, ii. 116 


If juſtices iſſue a wartant to tike a 
feloo, who is in jufſtice's houſe, 
officer after demand, Qt. may 
break open the door; and ſo for 
ſuſpicion of felony, ti. 116, 117 

Where ſheriff on civil proceſsmay 
break open the houſe of =- | 
other than the party again 
whom proceſs is. 1 1 17 

Judge of B. R. may ore tens com- 
mand a tipſtaff to arreſt, with- 
out expreſling cauſe; ii, 585 

Officer or private man breaking 
open a-houte to take a felon, a 
treipaſſer to the owner, if felon 
got there. ii. 117 

b Juſtice 


ere law makes a private man 


Where one is dangerouſly hurt, 


| How and in what time | 
man to diſmiſs himſelf of of- 
589, ii. 77, 81 


4 Tan of the 


of. eyer and cerminer may 
N to take one 
indicted before them, where- 
by doors may be broke open, 
but commiſſion maſt be ſhewn 
if demanded. ii. Page 106 


. Contiable or his watch may break 


doors to keep the 
$ |,orka. caſe of diſorderly Nik 


ing. or noiſe in à houſe at un- 
ſeaſonable hours. 
| Nr ex officio may arrelt one, 
that has broke che peace in his 

view, and keep him in his houſe 


. 94, 95 
or ſtocks. 587 


. conſtable may impriſon on com- 
mon fame, or pepors of another, 


be can arreſt vide 2 
11 


| "Where private man may arreſt 


- without - Warrant, whether fe- 
lony done in ſame county, or 
not 587, 588. 11, 76 

A. dangerouſly, wounds B. C. be- 
ing preſent may impriſon A. till 


btoughbt before juſtice, or de- 
= livered'to conſtable. 558. ii. 77 


Felony committed, a 
- may-arreſt on pro 
of ſuſpicion. 


riyate man 
ble cauſe 


558, 23 * 
1 $588, 


ii. 81. 
rivate 


fender. 


Moſt uſual and lafe to bring him 


before a juſtice, or if that can-- 


not be done in time, to call 
conſtable to one's aſſiſtance. 


ah 390. ii. 96, 7 
Whether private man can raiſe 


- Power to. take or detain a felon. - 


601. ji. 76 


Prevention. of arreſts, a miſde- 


meanor, not felony. 606 


Of perſons that may _ arreſt 


ii. 72 


V e to maintain 908 


7 incipal A * 


.-4ification- of i : t, on 
fſuſpicion, and — 


05 E. men are to juſtify in 
. f 5 

o, 91 

No felony, no ground, of ſuſi 
;Cion. ii. 78 
No felony dons arreſted 
may be in! and eſcape 
diſpuniſhable. . 78, 79 


But in caſe of a felony, tho party 
arreſted innocent, who lets him 
go not being duly delivered, is 
Vu D Nd. 


ib 
What party g is todo 
| oblige 2 ping 


ib Juftice-'to be ac — 5 
ee ajow, J we by 


with whole 
Juſtification in aid of conſlable , 

| —_—_ _ and à ſuſpicion, 
For Penny. 

may be by any ; impri- 
_ mot be by —_— 


of- 44. be ſtolen, 145 

ound in B. “s cuſtody, and 4. 

makes the caſe appear to the 

conſtable, and requires him to 
bring B. before a Juſtice, this 
is a good juſtification in 4. fart 

Hagen that he 5 H 
im. 

A A felony committed, A. has 45 
bable cauſe- to ſuſpect B. aid 
acquaints C. with the whole 
matter, C. hereupon having 

probable cauſe to ſuſpect J. 
may 2 by his own ſuſpi- 
ſo may one n 

in in aid of A. to arreſt B. 

One may alledge twent 5 
1 and it ſhall not make 
Fg lea double ; what makes 

ue upon the Whole. ii. 81 

If p private man diſcharge party 
ſuſpected without brioging him 
to juſlice or conſtable, it is an 

eſcape, but makes not impri- 

- fonment illegal. th 

0 


If 


Al SR EL SSN Ker S KN 


SN N KFF 2 


2 
Ow 


Bees not eee ee 


any other county than where 


taken, unleſs there be no gaol 

in that county. Ui. Page 80 
Arreſt on 3+ red by 

law, not comman ii. 9 N 


bin privil in all 1 
allowed to "AY that arreſts on 
fi as to one arreſting 
on hue and crys or by warrant, 
or his certain knowledge of the 
felony. G ii. 78, 82, 84 

If he, thay arreſts on ſuſpicion, 
2 9 nas doors, it is at his 

peril ; if party be a felon, it is 


uſtifiable, otherwiſe not; but 
== 
to arreſt. il. 82 


To prevent murder, a private per- 


fon may break open 


| Buri in all arreſts muſt acquaint 
party with cauſe thereof. ib 
Pw not bound to take notice of 


à private man as authoriſed to 
arreſt, and may fly from him 
(if innocent. il. 8 


But is bound to take notice, and 


ſubmit to a conſtable arreſtin 
an king s ax or offering ſo 


.to do. id 


Private man Gab beat innocent 
man arreſted on ſuſpicion, but 
SP lay his hands geuily - 15 


A bailiff cannot beat defendant 
defore the arreſt, yet after ar- 
..zeſt and eſcape, à bailiff ma 
' juſtify beating him. 

Ot officers of — juſtice vir · 
wo ii impowered by law to 

felons and perſons ſu- 
ſpetted of —_— _ 8 


— duties 
4 Lena for I 
45) *1 


\ 


e. 85, 86 By ſtatute ſn 
my 3 by law. | 


1 colitained in the Two ParTs. 


Need no warrant to arreſt felons» 
and thoſe probably ſuſpected. 
ii. Page 85 
All perſons bound to be —.— 
and aſſiſting to theſe oficers 
upon their ſummons in pre- 
ſerving the 
hending maleſaQors, eſpecially 
felons. 5 ji. 86 
If any. refuſe, how puniſhable. 
5384. U- 86, 115 
Aſſiſtants under common protec- 
tion of law with officers. ii. 85 
By tatute may plead general iſſue, 
and have double coſts, as well 
as officers, _ | ii. 85 
Where a private man may arreſt a 


n thele officers may do. it. 


ib 
What power juſtices of peace have, 
. quad arrelt of felons. -. ib 


Jultice ſeeing a felony, or other 
breach of peace done in his 
preſence, may arreſt felon. 35856 


„86 

Sq he may word commandiaay! 

one to e him, which is 2 
good warrant without 


But if dogs i in his abſence, then 
_ iſſue his warrant in 8 


If pr be any ridt or breach. of 
peace like to happen, by a tu · 

. muligous meeting, We. he may 

command his by akin or others, 

15 * it * arteſting par- 

;. 806. 87 

If W either Tron, himſelf or 

by acredible information, Know- 

ledge of a felony done, and 

Jjuſt cauſe of ſuſpicion of any 

zone, he my himielf arreſt and 

commit that perſon, - ii. 87 
injoined to atreſt 

felons, and all perſons required 

to aſſiſt on his ſummons. 


Taking felons belongs to 1 
as conſeryator of peace 


_ — OY od 
"ba c 


ace, and a 8 


tho he can take d in- 

OO I Ach * 
f 8 

Ofce of confble, mi and 


original, or primitive, as con- 
' fervator of peace at common 
_ El. 88,90 - 
Onght to execute precepts of juſ+ 
- tices, coroners; 

1 er Ag 
may, or 

breach 1 
diemeanors leſs than felony, hae 5 


- priſon. . 
1 8 
cold to it, or charge pa- 
Nr © hin 
"and put him in the ſtocks. 
i. 88, 


I aflaulted, 8 


may impriſon 
him to gaol. 
But for op 2 


þ — indrance of him to 
mon 


1 


trained bands to at- 
tend mayor of London on his 
precept, held he could not joſ- 
tify impriſoning, but ought to 
have brought party to a 18 


Wan may be dove by conſtable, 


\may be done by bares, for 


w he may make a deputy, 
7 * 7 Jac. may * 


If one menace to kill another, on 
complaint conſtable may arreſt 
and put him into the ſtocks, till 
he ean conveniently bring him 
to a juſtice, Wo ey 42" 21a 
danger. » 39: 


Conſtable cannot take 9 of 


peace recoguiſance, but 
8 bond, and that for 
_ or menace of breach of 
in his view. 


be. informed, that a 


man and 


EE OLED 5 


c. or in de- 


peace and ſome miſ- 


may take kim W. 


words, or a 


ki. Bg, 90 


viour. 90 
Whether he . . 12 
ciouſly with — 
ill fame to a houſe ſuſpected of 
common bawdry, what a 
good juſtification for him, or 
* * 2 to ple 


May execute his office on informs- 
tion and requeſt of others, that 
ſuſpeR and charge offenders but 
N. ſuſpicion. ; ib 

— ne dote, be may er 
arreſt and impriſcn till 


25 can conveniently be con- 
veyed to a juſtice, or common 


ib 
AF whe felony 


done ia 
fame vill, or in any other vill 
or county, if ſelon be within 
vill, where he is conſtable. ib 
Is by law injoined to take a felon, 
and, if he negleQs his duty, 


Lon oF K 
Not material, whether he ſaw 

Jony committed, or hath it by 

aint and information ; in 

' both caſes bound to take felon, 

and ſearch for him within li- 

mits of his juriſdictioa, and to 

. raiſe hue an _ $9 

If s ee done, 4. ſuſpefts J. 

probable grounds, and ac- 

— conſtable, and require: 

his aid, conſtable may 2 

——— B. tho ſuſpicion 
But A. ought to be preſent. 


id 
He ought alſo to inquire and-exa- 
mine circumſtances and cauſes 
of ſuſpicion of 4. which tho he 
cannot do on oath, yet ſuch in- 


1 _ may make it cooſts- 
u ſuſpicion. ji. g1, 92 
A felony 


eee eee erer KES 


ber badet. i 
Coroners by their e — 3 — verge, ver 


\ 


- contained in the Two. Panrs. 
A felony in fa moſt, be done, If warrant be barely for a miſde- 


and conſtable muſt aver it in meanor, officer cannot 2 


it ia iſſua ble i y into another coun 
eder ui. Page 92 2 of felo 


Conſtable, officer known within 


ain, calp, of pro < 
actual ny. * 

On a ſudden _ he may 5 pu One 
ory rs till 


if crime committed, ſor which 
conſtable” may arreſt, whither 
be may convey riſoner. ü. 95 
Safeſt to carry him d Hs. 
1 
Till he can conveniently convey 
' arreſted to a juſtice, or ib 
common gaol, he may detain A waraph of > jufke may by ex- 
them in „if none in that ecuted in a franchiſe. ib 
vill, then in thoſe of next, If juſtice hath jnriſdiction, tho he 


| * 119 err in granting bis warrant, of- 

If he be of quiitys fie ſicer in executing it excuſable. 
long, and ere conſtable ma i 11g 
and ought to keep hjm, "apt of Vet in ſome caſes, as tou 


119, 120, 122 rates for the poor, tho he 


Charges of ſending malefaQors to 1 43. Flix. officer is 


Bo 


by common law are to be or executing war- 
” vill, where apprehend. rant, — - 4 ought: do iſſue, 

but by ſtatute by priſoner; becauſe. a circumſcribed juriſ- 
Twi, nn diction. ü. 149 
G. After arreſt officer forthwith to 


ce, according 1 
Wen he hath brought him to 
- juſtice, yet in law he is in cuſ- 

tody, till either juſtice diſcharge 

or bail him, or till he be actu- 

ally committed. ii. 120 
* warrants Vide 


- after 
D 


2 


7 a 
: 2 35 
: * 5 
Defied; b 


Damm or out-houſe. -/ 567 = 
In:Mredinberland felony by: te * r cher = 125 555 
r 2 4 lack of "os | . 
in fern of another, Vide For uſe... 
Burning but if tenant” for mw; Auterfoits 3 , Aftaint 
N & his-own with intent to conv... Vid ' Judgment, 
burn another's, and none but Pleas, Verdict. 10 
Mis own is burnt, only a miſde .. : 
——_y contra, if HY We Bail, 
_ _ (another burnt. 567, 56 NE bailed 3 od, 
Setting fire to a houſe without O tra ef one tr 4 lg 
burning any part, no felony ; 325, 620 
contra, by part burnt, 765, 565 e "the: * entries are, and 
common law. $09, $ of other differences between 
_— a wilful and malicious bail and mainpfize. fi. 35, 
elſe only treſpaſs. 56g 124, 125 


By 2.6. 
: New 2. indimbat. 2. 


* 


* Aran. 

OY Page 166 

Falony at common law ; 3 Ureple- 
r antient 


-ment burni ar, . 


anon alem, but domun. 
A 5 


Where feldoy; uno, w 3 Clergy 


| 4 — to burn B. 's houſe, 


1 


burns C. s; ſelony. 
Where burning 
houſe or barn, ſhall 5 
clergy or not. 67 to 4 
Acceſlaries before ouſted 1 4 
72 1 575 


P. & M. 
Whether attainder by- outlawry 


pen, ouſted them of Clergy. 


Whether men i orders 
hereof ſhall have clergy. 


©*** "Afauit. * 
Where one enters on poſſeſſion of 

2 where juſtifiable, where 
[42 4: 4855) 486 
Wa Tomiride. Murder and 


«bi unter. 
# 


=” — POR 
Vide: Commitment, Eve ond and —. A@mbly- - Vide Riot. 


8 
a houſe, out- 


Ball anticncly taken in no 


77 . 


574 


e ee 
Accetcg. 


; 


Ac, Vids. Juffice of; Adi 


. Iſfocigtion.” 
aoledelivery, ** and 
n | 


K "Attaindez. 
"> None to be attaint without being 
— 1, | Page 344 70 350 
one attaint 


Admitting bail; where it ou a 
not, a negligent eſcape, 
3 voluntary, except by fo 

596, 


certain „ but zr in Gallium | 
to J. S. which is the uſual form 
in all civil actions il. 128 
Of bail corpus pro corpore; now * 
rarely uſed; why diſuſed ; on- 
ly fined, if he brought not in , 
principal at the day ib 
In civil actions this Dells 


in'uſe '- © © gies | 


"Uſually bail only a. eee 


in a ſum certain; for appear- | 
- ance of 'a felon; principal 


bound in double the-{i n. 5 
the form SY 
What 


— 


priſon, 


as well as the ſum, diſcretionary | 


upon a 3 2 iſſues under 


band and ſeal of the erſon 
who takes the bail, for his in- 


largement, called /iberate ib 
Seal of juſtice not neceſſary ; mw 
ſcription ſufficient 


If party bailed y jultice befire . 


commitment, or if committed 
and brought into B. R. or ſeſ- 
Bons to be bailed, then himſelf 


| 54 is alſo bound | ib 
ſimple, 


times recognizance 
ain a condition added for his 


rance, and ſometimes con- ' 
| din contained 1n body of 75 


When any is bailed for an miſ- 


demeanor by Z. R. either on 
return of habeas corpus, or other- 
wiſe, the return or record ought 
to be firſt filed, and a commit - 
| titur  maryſeallo entered, and 
then bail taken ii. 125, 127 
All bailed in B. R. 2 
or ſuppoſed in law to be 
todiã mareſcalli . 127 
Sach bail not only a recognizance 
| * 2 4. yr — real 
ky an s keepers , 
and, if cauſe, are puniſhable 
by fine beyond the ſum men- 
tioned, and may reſeiſe priſoner, 
il they fear his eſcape, or ren- 
der him i in their own 8 
i. 126, 127 
Regularly, in all offenſes dale 
common law or ſtatutes, that 
are below felony, offender bail- 
able, except after judgment, or 
bail be oulted' by ſtatute ii. 12 
What ſtatutes relate to bailing of- 


+ * SS w 


ſo "abſent; 'here- - 


One indicted of 


ü. 127 


_ | contained in the Two: PARTS. 


What — number of ſareties - 
we required, but theſe things. 


Who antiently were prineipall * 
concerned in bailing them E. 
ü. Page 127, 128, 136 


in bim who takes recognizance; Who bailable by common law, or 
I wet —_— 1 2 — exa- * ii. 128, 129 
mined upon 'oath ii. Page 125 Expoſition on 3 E. 1. ii. 12% 15 
What the words ad See, : * 
import 126 B. R. may bail in any caſe what- 
Form of — wt e bail, ſoever, either in treaſon or 
=. where an infant, or in - murder, but this 2 


not de i ii. 129, 148 
Whereon bail may be en by 
B. R. wiz; on original — 
ment, &c, ji. 129 

One found guilty of homicide /e 

defendendo, juſtices of gaol-de- 

| livery may certify it intd chan- 
cery, that he may ſue his 

don on courſe; and may den 

him till next ſeflions / 

They on inquiſition before a 
ner finding it / defendends ſpe- 
cially, may bail party till next 

ſeſſions to ptocure ſuch * 


They may in the ras of the 
ſeſſion bail a convict of * 
laughter having a 
plead, to another ſefions ib 

But if one be N on trial a- 

g opint the jad 
Las cannot bail him 2 i 
on 

While court adviſeth, - whether 
convict within clergy, he is not 

bailable 4 130, 131, 

murder at 125 
| Gong of gaol - delivery prays his 
trial, but proſecutor for ting 

is not * on cauſe . 


n — * 

One arched by 
by Sap peroal 
4. — 1 yet by 5. 
K. or chancery on wn 


corpus 

Such a mandate under the gra 
ſeal, void 

Common writs 4 bajulmg 


| endo, or de maxucaptione di 
to ſheriſf | ; ls, 132 


* 


4 Tae of the Principal Matters 


Bors <rimes not bailable for he the a ſpecial wit 
heinogſneſs, other for — may iſſue r his 8 
toriety of them . Page I | i. Page 134 

| Perſons outlawed not bailable | Nor one impriſoned for ſome open 

3. 1. ib miſdeed ; as if A. dangerouſly 


"Im, outlaw of felony be taken wound B. he may be impriſon- 
3 and plead ed till it be known, whether 
din cee of outlawty, or „ am gb live, and re. 
brin error to avoid. it, B. R. — * "baileble till da- 
il, whether outlawry on to be o r ib 
5 · . Nr pn ir - for dete, dn 


133 toucheth the whether in- 
e be indicted or appeal n dicted or 3 ib 


2 offenſe, — But all theſe crimes are bailable 
doe appeal-hinders not his ball. by l. R. ib 
ment; wide where not allowed Who bailable by therif by 3 E. 1s 
till be had pleaded io the in- . 134. 135 
did ment ii. 133 Perſons indi before him of 
If ons be adde before juſtices larceny, i of got fame, 
u. 134 


ere far u fp 


b. Or indifted for larceny 
| tum >! — rr ib 


b Or of commandment, force, or 
- aidtofelony-done ib 
' Regularly in all felonies, even 
ib murder, acceſſkry bailable, till 
3 1 principal artaint _ ti, 13 
. Nor A e e herein then accef taken, he ſhall 
emen fame may be oppoſed not be till he hath plead- 


8 MN _ their bailing, unleſs _ re e 


; reaſonable evidence / pleaded he ſhall ib 
Ka their innocence ib One indicted for offenſe, where- 


prove 
Nor perſons approved, except ap- fore he ought not to loſe life or 
pow be 4224 or hath Sd member, bailable, ſave for of. 


Nor for falſifying king's coin If tenor of mitm be to detain 
| | ii. 134 one without bail or mainpriſe ; 
Nor for counterfeiting 4ing's great E offenſe bailable, 1 

privy feal SOD n | bailed - 
Nor one encommonicate, unleſs Penalties of 3 B. 2 for 4 ber ds 


| contained in the TWO Pakrs. 5 5 2 3 
t Their power of bailment extended —— whether juſtices o 


nt er than ſheriff's, and in peace 14 7 nds rar in manſlaughter, * 

34 e kinds, than limits pre- U. Page 138, 1394140 

en Teided drag 1. ii. Page 136 When yr only can bail . | 

ly In ſome reſpects ſheriff's power, 139 

a 25 to bailing 3 in crimes not car In manſlaughter, if there be plain | | 
er pal, inlarged by 23 H. 6. I. + proof, or a confeſſion, that one | 4 
re. 136, 13) was killed, and that by J. 8. 

m- By 44 F. 3. dier of peace have whether done e ml præco- 

ib take and commit ma- gitatd, or on a ſudden falling 

Lat edo, or bind them to good out, or but % defendendo; yet 

in- behaviour. ii. 136 one or two juſtices (whereof 

ib 1 R. 3. gives to any one jaſtice one of the georam), cannot bail 

ble power to bail any priſoner for by = law in force. ib. 

ib felony, ewe n ple op Whether it doth .conflare de per- 

t. laughter. . 137 en occidantis, or de made occi- ö 
35 Before this 4% doubtful, whether &endi, or not, yet if party in- | 

'of they could bail till indidment dicted of manſlaughter, or, tho . 
= at "Heir ſeſſions, ib. ba were but % defendendo, jul- Fe 

44 ;H. 7. repeals 1 R. 2. as to bail- tices of peace candot bail. ib. 

Pi- ing by one juſtice, and it But if manſlau committed, 

ib to two jullices, whereof one of and a party wiped is brought | 

ib ihr fuer am; it limits their pow- before two juſtices of peace * | 

ib er o  bajlment to cafes bailable + (whereof one of „ and 

or by law, and takes in 3 F. 1. as there be any doubt of identity ; 
ib "the dire&ory, who are —_—_— of the perſon, — may. bail _— 
of fy OI IE wen lp Oy, 8 4 
ill 2 y makes 3 1 K. 3 7- f 
3 N I. Pg tt ob this of 1.4 2 P. &M. | 2 
in fenders. ii. 128, 132, 137 3 E. 1. n. 1, 8 1 
all By i&2 P. & M. one arreſted ie bomincs, there is no bail at _ 3 
ad- for manſlaughter, or other fe- —— law, it muſt be intend- | l 
lea | Tony bailable by law, or ſuſpi- ed, when offender is certainly 


ib cioh thereof, ſhall not be bailed known z for it generally pri» |. 
re- FF but by two juſtices, one of gu- vides, that perſons taken on a 
ram | Hoth to be preſent at bail, light pee mall de bailed. 


ol fog "ſuch offender, and certify id. 

ail, it at next gaol- delivery. ee & M. ſoppoling ons 

ib 133 taken far menſlaughien bat able. 

ver WW Bot jaftices of and caroner muſt mean ſuch a manſlaughter, ' 

ib in . Bf do as for. where party is only ſuſpected, 

1 W % - * not where fact is dene by Rim. 

ej uſtices le man ne ii. 139, 140 

Na Ius . peace ending a- Where writ de homing replegianda | 

1 gain this ib. ICH gent, F. 144 e 

ing Wl 2& 3 P. & M. only provides for or the general writ neo, A 


de- examinations, Ir. to be taken "ep 
al. by juſtices, as well on commit - Where it lies We 721 881 
6] "ment, as bailing priſoner for Some taken by writ or TG | 


manſlaughter, ar other 4 may be- bailed, Ba ! 
i 5 | 0 | Where: 


1 % 


A Tan of 'the Principal Matters 


| "What eee, Behaviour. 


ii. Page 143 At common law, without aid o 
42 fog felony antiently b 18 Flix. priſoner acquitted 
ed to ſerre king in his wars ib e 


B. R. may, virtate officii, bail any » if of ill fame, 
drought before them ii. 148 9 | ; Page 3% 
Sheriff might N . Miſs CNY 
at common law © Bigamy. vide l R 
6 9 ? ? Poligamy 
or on a commiſſion to him, but Bona t ca © Vide Indict⸗ 
en e = *. bet ion. | 
. of pence f. 148, 49 
- Marſhab of B. R. took on bim an- Vide Arreſt, 
tiently, virtue officii, to uy. Boch Pen. i of Peace. 
ons indicted or appealed | 
3 power wholy ouſted by A , 
ii. 149 f traitors, 
At common law, without aid of Thenky config; . ake it i, 
18 Kl. nr ror ig aro 68 the 222 ni; 6. 
might be bound to his 8 141, 23175 to 
haviour, if of ill fame l. ii. oo | 2375 
132 boo nay Or 4 D Prifoner for oaks Se. New 
"ot to 550 des o wife. privs, if od ing priſon ma be indicted be- 
888 bailed 2 fore convict of principal offenſe; 
2. Al nis bail, — te. contra of eſcape or reſcue 237, 
| ONT. SS * 238, 269, 611. U. 224, 254 
£ _— Breach of priſon by traitor only 
| _ turn of fra, new proceſs 'a- + felony Its, 237 
_ gainſtp and his bail 1 War e Duece erm 
intent to deliver ſome particular 
| Perſonating bail, felony fave Ws _perſons, Jules impriſoned for 
7 1 fr rf fonid vol na rm en only t riot; but 
| blood, -or loſs of dower — 3 enerally, 
Bai raken,but not filed, — >< 2 8 134 


in it, LOR a made 1 Conſpiracy to enlarge a traitor, a 


4 112 onl wm 

| Vide Habeas Corpus 8 ecuing een for «new 1 trea· 
ot mention 

Bailiff, Vide geg Eomicide, | 10 HADES 
We — oY t not writing un 

| commitment not in - 

 Bailment., Vide Larceny. "der ſeal, breach of p 8. 
Wuotretry. dy a court of no felony 


Hh 3s $54 
Ware i iden vill need e pets a, 
ü. 180 miſdemeanor, 
Triable * corpore comitatis ib mon la / 
A en where a 2 
to 612 
e Whac prion -n this a you 
9 


2 7 K 


* Op 


= 
„ 


* 


XA SFK s 


29 


+ ty, no 


II felon acquitted of 
lony, he ſhall not be arraigned _ 


- cauſe as requires jadicium vitæ 


© wel membrorum Page 609, to 611 


Capital offenſes only intended by 
theſe words 


6099 
A priſoner for petit larceny or ho- 


micide /e defendendo, &c. breaks 
priſon, no felony . ib 
But if commitment expreſs larceny 


„above yalue, or manſlaughter, 


tho de fafo otherwiſe, felony ib 
If mittimus want a regular conclu- 
© fion, ſufficient; but /ans cauſe 
expreſſed, whether felony, ib 


When breach of priſon firlt became 


felon | 610 


Eoough, if priſoner hath a notiſi- 


cation of offenſe whereof arreſt- 
ed, to make breach of _ 
aac? 


ony | 
If offenſe, for which party com- 


mitted appear not by matter of 


record, as indictment, neceſſa- 
ry a felony be done, and fo 
laid in indidment, and prov- 
ed; elſe breach of priſon no fe- 
lony ; contra, if it appear by 
record 599, 610 


| Breach. of prifon within cletgy, 


tho principal felony not 612 
Breach of priſon by one commit- 
ted for ſuſpicion of felony, if a 

\ felony done, is felony 610 
One committed for a felony made 
by flatuce Puiſre to 1 E. 2. 


_ _ breaks priſon, felony 611 
Priſon fired without privity of pri- 


ſoner, he may break it to pre- 
ſerve himſelf Wires 


and a. felon eſcape, no feloay 
in priſoner ab 


L Ku reſcued, or priſon broke 
Y 


ſtrangers without his privi- 
in ſtrangers as a reſcue; but if 
by his procurement, felony in 
him, as a breach of pri 
incipal fe- 


of breach of priſon, or if indict- 
ed for the latter before acquit- 


contained in the Two Party, : 
' What being in priſon for ſuch a ted of the former, and then be 


ny in priſoner, but 


priſon ib 


acquitted of the former, he may 


_ plead it in bar to indictment for 


the latter Page 611, 612. ii. 

| 224, 254s 255 
Breach of priſon carries a pre- 
ſumption of guilt, and is a fe- 
lony ſuper-added to the former. 

f U. 133 


Vide Eſcape, Evidence, Jndic- 

ment, Kiku. 
Buibery. 

Thorp, C. J. adjudged to death 

tor ĩt 2562, 263 

Bugger n. 

Buggery with a man or ; 

IO ouſted of clergy by 25 

. 8. revived by 5 Eliz. acceſ- 

ſaries before and after har it 


Debet efſe penetratio 628, 629 
io, evidence of penetration 

: 628 

Minima penetratio makes the crime 
abſque emiffione © ib 
Woman may be guilty with a beaſt 
within this 2 669 
If committed on one of age of diſ- 
cretion, both felons; otherwiſe 
only the agent _ 670 
All preſent and affiſting, princi- 
pals - "s ib 


VERY 


Watching at lane's end a. pre- 


tb _ ſence, and makes party a prin- - 
If gaoler ſet open. priſon doors, 


cipal 439, 534» 555» 503 
Hamſecten explain $47 
In a vulgar acceptation how bur- 

glary underſtood : 548 
Diviſion and deſcription of legal 
". burglary , 549 it. 350, 301 
It wot bein the — 2 549, 559 
How indictment muſt be ib 
When it ſhall be ſaid night. 55 | 


6 | 551 
Both breaking and entering muſt - 
be in the night, and a felony 


done or intended 551, 555, 559 _ | 
d 2 18 2 Jar . 


\ 


— ode). 


a - Bux i hoſe broke one "i 

intent to enter another, and 

_ they come the next night, and 
commit felony thro 5 

darglary. 

Antiend) barely coming with iu- 

3 tent to commit it, capital. 

: — DiſtinQipn between breaking in 

law and faQ. 


What an aQtoal een 3 
Burglary by fradulent pretences, 


- © actual breshieg. 552, 553 
| Whether going down a chimney to 
ſteal, be burglary. 552 
Servant in the night opens a door 
' and lets in a thief to rob his 
maſter, burglary in both, 
A. Enters by an open door, Oc. 
and then unlatcheth a chamber- 
door to ſteal, burglary,” ib 
* a thief be lodged in an inn, and 
in the night ſteal goods, and go 
. _ away; or if he enter ſecreily in 
tthe day, and flay till night, and 
. then ſteal and go away, not 
burglary ; contra, if he open an 
iner chamber. door and * 
l 
| Servant by the n ight draws _ 
latch of #Wtairs ot door, a 
enter's his m 
murder him, burglary. 
Whether opening door to go out 
de burglary. 55 ib 
Whether, if door of the chamber 
|  of*alodger in ay inn be latch- 
ed, and a lodger in the n 
open his own door and 
goods in the houſe, be W 
I 


_ But if he open chamber of another 


lodger to fteal his goods, bur- 


Slary. ib 

It mutt in that caſe be ſuppoſed 

by 2. 7 of the manſion - houſe of the inn- 
; keeper. . $54» 5 

—_ per oftia aperta, £517 7 

| ing a chen and ſtealing, not 


bt, with | 


e hole, 
Page 551 


id 


551, 552. 
A bare breaking in law not ſuf- 


-- ficient to. make a * 


- and where it may be witheut 


553 


r's 3 3 
$54 


4K 


burglary, becauſe cheſt not pan 
' of houſe ; contra of a ſtudy, 

counting-houſe or ſhop, tho none 
uſually lodged in the fludy, Q. 
- quere of a cup-board or coun. 

ter Niro io wn 3 : 


A. with intent to — a 
hole in his houſe, B. = fea 
throws out his money, A. takes 
it and carries it away, whether 


burg/ary. 
Where . 
within window | burglary. $53, 
But whether ſhootiog wha 
and bullet coming in be an en. 
try, to make it burglary. 555 
A. ſends infant 9 2 ſeven years in 
; at window, who ſteals and de- 
livers to A.” burglary in 
A. ry who — the 
entry, be excoſed.” $5» 556 
So in huſband, where wife in his 
preſence, and by his coercion 
commits burglary, tho ſhe ſhall 


' be acquitted. 556 
* ought to be 5 


hand, hook or p 


How indictment 
breaking and entring a _— 


May be committed of a bote 

tho all perſous out. 0 
So, if one have two houſes, and 
- live in them alternately. ib 
A chamber in a college or inn of 

court, a-manſion-houſe. 5 22, 

. 56 

Muſt be laid mum 

and not domum. 550 
How indictment laid for breaking 
lodgings of a-ſervant of the king 
at Whitehall. - $22, 523 
Whether it can be commi 

 « lodger's chamber in houſe of 
another, and whoſe manfion- 

houſe it ſhall be ſuppoſed. 5 50 


If ſervant's lodging be broke open, 
whoſe manſion-houſe it ſhall be 
ſuppoſed. 55 


A tent ar booth not a manfion- 
houſe, therefore provided wy 


Aatute. | 
iy A ſhop 


Tuo intent not accompliſhed, yet 


rob „ 5 f 
latention muſt be of a 
common law, and not #ewly- 
562 


 " cinitained in the Two Pants 


A top is "parcel of 2 manſion- 
A. demiſes to B. a ſhop parcel of 


vants ever lodge there; contra, 


if they only work there. 5577 


558 


"Where out-buildings, as baths, 


Oc. are parcel ot manſion · houſe, 


and burglary may be commitied 
of them, or not. 558, 559» 
507 


Burglary, how -antiently defined. 


9 72 ” f 39 
Whether breaking wall 1 

houſe or gate thereof, and ay, 
tri ia aperta, be bur- | 
tiring per ff Herta, 5 3 U 25 K. 8. U 


glary. 


Clearly not, if thief come over 
-* wall of the court. ib 
Muſt be proved to be ed inten- 


tione to commit ſome felony, 


not 4% verberandum, tho kill. 


ing may be the conſequence, 
. 

from 
51, 562 
y by 


lary, and ſo: i 


7 


made by Fanfgeee. 
Breaking houſe with intent to com- 
mit a rape, tho per a/cuns no 
burglary, yet otherwiſe. ib 
In burglary thoſe without afliſtiog, 
ouſted of clergy. - 
Simple burglary, 1. When any 
one in the houſe, and put in 
fear, 2. Wh 


5 | HJ. 360 
Principals ouſted of clergy in for- 
_—_ 1 Z. 6. and in latter by 


18 Eliz. 


ii. 361, 363 


— 


- Breaki 


none put in 
fear, or none in the houſe, "YL 


349, 555, 562." 
5 ii. 360, de 
Acceſſary before not oult [till late 
act !. 1 

4 85 P. & M. 
daten 3. 


Or ſpecial or improper burgla⸗ 


ries, or larceny from, 
bing of houſes, © >. 


/ ——Rodbingone in his dwvel- 


ling-houle, the owner, &c. 
- therem, and put in ar. 
In what caſes, (as werdids, con- 
ſeſſion, flandin mute, challenge 
ultra tæwency, 3 dire&ly an- 
 Feering) clergy taken away. 
Dag 518, 548, 562. ii. 351, 
Acceſſaries before in all caſes afore- 
_ laid oult on indiQment, in what 
caſes only in appeal. 521, 562, 
63. ii. 362 
; J. &. 
. require ſtealing as well as break- 


log. = 563. ti. 352, 361 


"Expoſition on 25 H. 8, as to ouft- 


ing clergy in a foreign county, 

revived 5 6 Z. 0. and now 

in force, „ 1, $19, 536. 
il. 341, 348, 351, 352 


In 23 H. 8. a ſaving” for clerks, 
but by 1 Z. 6. equally exempt 
wich others, 517 1 521 
Clergy allowed to one attaint. 521. 
7 5 ii. 352 
If a ſtranger only be in the houſe, 

- Clergy allowed, - 2 . 


[ 4 houſe day oz 

night wi tent? to Neal, 

— one being therein and put 
re 

In what caſes principal buſt 

1 E. 6. both 2 — 5 

dictments. 520. ii. 353, 360, 


T8 I 

Where in a foreign county by 38 
6 E. 6. ii. 383, 360, 361 
Acceſſaries before _ 2 
Hf . i. 62 
If breaking be in the night, ſuch 
breaking muſt amount to bur- 
glary, and then it ouſts clergy, 
| | a 


A TazLs of the Principal Matters 


If it be with e | 


- tho no u. Page 3 
| requires a breakiog, * 


an entry, to commit 2 — 
and fo laid in indictment, and 


ee ee 


fi de n the tay, ir maſt be fac 


a breaking, as hath an 


robbery oin'd with it, 1 lt 
. 353 Twi cali amends. 1b 


*  _gdleryys 
: e in the 


day, 
| therein, and putting in fear, tho 


one only enters, others 


| Wc ENG 


ttin 
e 


| Principal ouſt by 5 &6 E. 6. on 


con viction only, "but by late act 


in other caſes]. 20 
ceſſaries before, where ly 
committed, and any perſon with- 


| 2. ns 527, "oct ii. * 
355, 362 
| How indictment muſt be laid. 


A thief comin 


doors open, breaks a chamber. 
door or counter, and takes goods, 


a breaking within this act, whe- 
. ther * a cheſt not fixed 
to e frechold be fo. 523, 
. 524. 526, 527 

ee eojuiag to a tavern ſtole a 
cup brought him to.drink in, 

_ the owner, I en in the 


committing a robbery ' 


ii. 
into the hens by: 


houſe, was ouſted of his 
Pio n " Port 
ing a ſhop in 
| 2 wi 5 e 
ouſted o 
Where a ſervant Bal be fd 5 
2 . 354, 
355 
—— en 


It extends to appeal, as well as * 
ditment. 
Whether, on this ſtatute, he hy 


, Enters oaly be ouſted of clergy, 


il. 359 


359 © 
q Robbery tothe value of x ont 


ok any dwelling . 


| houſe 1 2 55 WEIS. © 


— 9 95 39 Elix. gurt 525 
not [till late ſta- 


1 2 9 caſes 39 Ebe. E 


328. 1. 357 

If none in the houſe, or it was in 
the night, or he ſtole, but broke 
not 'the houle, party ſhall be 
conviet of ſimple larceny, but 
not on the ſtatute. ii. 356 
Perſons aſſiſtin "g without, but not 
entring, ſhall have clergy. 526, 

| . 563 
An actual b ſach as would | 
| mike ,a burglary in the night, 
and a —.— required. IS 
8. ü. 

185 25 VII bend, . 
n cn any offenſe made 


ok by _ en ii. 363 
n r „ * and 
| — open a — ſteal- 


ing g s to the value of 58, 
not ouſted by this 8 nor 
Entring by outward doors open, 

and breaking open, unlocking 

or unlatching an inward door, 
and ſtealing goods to 58, ouſt- 

ed of clergy on this aQ. 2 


* 
ob 
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contained in. the Two Pazrs. 


breakin 
—_ ave being therein, and 


a houſe by , Inditment of tresſou ot ſelouy 


removed out of county by cer- 


alſo _—— a chamber. tiorari, and party pleading, re- 

| SO. cord ſent down by % prize to 

| — and laid them on be uied; por — 
floor, and before he could may on that record 


carry them oat of the houſe 
vans taken, ouſted: of clergy. 

ii. Page 358 
Chamber in an ing of court demus 
 manfionalit within this act. 


breaking will 
Ws 58 6E. CY 


8 
4s Juſtices of 2 by 


which will nen ** | 


#44 


waning yt te tid Vide 
Burning «, huts Vide 
Canon Law. Vide Laws, 


Caplas, Vide Dutlawry, 
PDroceſs. 


Certiorari. 


Rimival cauſes not e as 
indictments of riots com- 
mitted in Wales, may be re- 
moved by cerrierari into B. R. 
ind when iſſue joined, it may he 
wied in next Fagliſh county, as 
well as in'a quo minus. 157 
Whether it lies into Wales on in- 
dictment of «treaſon or felony, 
and for what 
bat not for trial of the „ but 
it ſhall be ſent down by i- 
mus according to 6 H. 8, 158 
A felony or treaſon committed in 
Durham, a certiorari lies to re- 
move it into B. R. out of Dur- 
hw, and to whom it is to be 
directed. ib 


Bur if he par lead wat ty, it 
2 nr rac 


« * ; 
PLN» 27 


2, 


14 H. 6. fi. Page 41 
6H. 8. extends to all juſtices, as 
well of gaol-delivery, as of the” 
peace, and enables Z. R. to 
ſeod to them. the record itſelf, 
and by ſpecial mandate to com- 
mand them to proceed to trial 
and judgment on ſuch; iſſue join- 
ed, as they may command juſ- 
tices, before whom. indictment 


joi — 
Appeal taken. beſore coroner, cer 
tiorari ho- * be directed. 
; ii. 67. 


If a certiorari idee to remove — 
cord, and habeas tofpur the 
body, yet in felony; tho they. 

be returned and filed, court 


a procedendo may iſſue. ib 
If 2 and oy be. removed / 
into chancery by habeas corpus 
and certiorars. returnable. t 


- dendo. remand and grant a cer. 


 tiorari. to certify record, 
*Vhernog comair or Hail 45 
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>. ca. and 
Barely on return of ovtlawry on 


A ant 1 
were B. K. n indictment palatine, or the mayor of cis 


taken before them, or removed 

thither by certiarari, may iſſue 
gent into any county. 

70 ii. Puge 198 


. certiorari, without exigent indorſ- 

ed and returned ther with 
"certiprars, no writ © of eſcheat lies 
- for the lord. ii. 206 


Bot it certiorari directed to ſheriff 
+ and coroners, and exigent be ex- 
tant in court, ànd they return 


- this outlawry, poſſibly this may 
. be a ſufficient wat rant to en- 


- ter: it od 2000006. a8 5. rotwen 


ii. 206, 207 


on the exigent, 


_ Certiorari to coroners to remove 


- outlawry aſier party's death, not 


grantable. ii. 207 
For what porpoſes 3. R R. iſſues 
writy of certiorari. . ii. 240 


5 With writ of error, quod coram 


voii Me, a went a 
certiorari. 


certiorari the record; court on 


292 of former cannot give 


any jodgment, or p 


on 
record of indictment without 


record removed by the latter, 
bat proceedings ſtand in ſame 


force they did, tho return be 
. adjudged inſufficient, and- party 

ider [proceſs on ind 

iſſue new on indictment, 
tho contra on habeas corpus in 


eivil cauſes, for therein it is a 


; and court below-may 


faber aas. ii. 


210, 211 


 Certiorari's to remove indictmenta 


beſore juſtices of peace by 21 
| Fac. to be delivered at quarter- 


+ ſeſſions in open court ; recogni- 


+. zance in what penalty, and with 


- what condition to be entred into, 


- otherwiſe 80 a Juperſedras.: ; 


ii. 211 


| By whom une r 
To whom to be directed, where 


it iſſues to remove indiQment 


- taken before juſtices of a county 


Feme covert not within 21, Fac. 


a ii. Page 221 


If they return privilege of county 


palatine or civgue- ports, it ſhall 


not be allowed, but an alias cer- 
 iorari iſſue, with a precept to 


uce: their Charters, where- 
ſuch exemption, is claimed, 
ii. 212 


Delivery of it-doth not hinder ta- 


King an indictment after. — 


Indictments taken after ze/e of 


certiorari, and before or after de- 


© livery thereof, ought to be re- 
moved; and if court below pro- 


ceed . oceedings 
void; and juſtices FL a in con- 


tempt, Whether they proceed at 


ſame ſeſſions, or private ſeflions 
after, | 


Certigrari to remove all indict. 


ments againſt A. and B. removes 
all indictments wherein A. and 
B. are indicted, either alone, or 
together with any other. * 0 — 


ib. 
Hals corpus removes the body, Where one indiftment is 


divers men, and the olfen(s: 


ſeveral, as in caſe of — 


»gaioſt divers perſons for keep- 


ing ſeveral diſorderly houſes, a 


certiorari removes it only as to 
thoſe named in it; and as ta the 


others record remains Celosv; 


but contra, if juſtices per manus 
- Jnas proprias deliver the bill inta 
caurt againſt them all, as they 


may, and à tecotd be made of 
that delivery. ii. 214 


If divers be indicted, and one ten · 


2 ſecority for cofts, it is ſuf- 


ficient. S344, li. 213, 213 


If indictment be at private ſeſſions, 


it ought jc be delivered into 


; quarter-ſeſſions, but delivery ob. 


_ certiorari at Private ſeſions cloſ- 
eth hands of juſtices, tho allow- 


| ance 4 and tender of ſecu - 
muſt by ſtatute at quarter- 
_ wa as! ils $455 805; 


1. 213 
If 


find ſureties, 


* e — aa A of 
* 
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freier bought to be allowed 
proceedings of juſtices after coram 
wor judlice. iti, Page 213 


Removal of indictment of force- 


- able entry by proſecutor, * | 


within 21 Fac. 
lodictment of forceable entry at 
ſeſſions of the peace, and refti- 
tation awarded, and after ſeſ- 
fions, and before reftitation ac- 
-— tually made, a cervierari de- 
ers to one juſtice of peace; 
deſore 21 Fac. it cloſed ap cheir 
hands; and no reſtitution was a- 
warded, «but juſtice made a ſuper · 
aura thereon ; and the ſame law 
now remains on indictments of 
forceable entry found at private 
1 (elſions, | ib 
Difference between writ of error 
and coftiorart, as to 7 
- proceedings. 
Certiorari Fe from the 


© delivery thereof for ever, unleſs 


a frotedindo i fue. ib 


1s what caſes variance between 


certiorari and record caufeth 


- record not to be temoved. 
238 n 8"; S1g "© 
Tho judicial proceedings void after 

certiorurſ delivered, Whether mi- 


niſterial be fo; its 215 
Record not removed before return; 


ib 

After certiorari iſſued and deliver- 
ed, and before record removed, 
inferior judge may de enabled to 
Proceed by prorratnud of fuper- 
Jedegs out of B. K. ib 
Record removed and filed; at com- 


mon law no pretearmdo could be 


ut contra by 6 H. 8. ib 
Difference bene certiorari 'in 
B. R. and chancery: In F. R. 
record irfelf is removed; and 
what remains below is but a 
ſcroll ; but "uſually in charicery; 


If eertigrart be returnable there, 
_ tenor of record only” is re- 


moved'; and if tenor of record 
ol indiment, attainder or con- 


viction be removed by certiorart ' 


5 27 
Whether father or ſon, or adver- 


and bad | 
' any other matter of fact triable © 


32 nor record remitted ; 


into chancery, and thence ſent 


by mittimus into B, R. they can- 


not thereon proceed to judgment 
or 5 


execution, i, Page #15 
Vide Eabeas Cozpus. 
Challenge. 


Challenge for Want of freehold al- 
| lowed in treaſons, miſprifions of 


treaſon, and murders by flats 
283 


One outlawed in treſpaſs, neither 


lawfut juryman;z nor indiRor in 
felony or treaſon. 303. ii. t55*, 


yg 


ſary in a ſuit; be a lawful jury 


Jurors to be freemen, regularly 
_ freeholders, 264 


ception. i 


Diviſion and ſubdiviſion of chal- 


lenges. ii. 267 


By common law, if one outlawed 


of felony, Wt. brought error ori 
outlawry, and aligned error in 
fa&, whereon iflve was joined, 
he ſhould not challenge 2 


toril y 
| Lise law, if he bad pleaded any 
foreign plea in bar or abatement; 


ib 


But if one had been indicted or 
a 


led of treaſon or felony; 
po pleaded aer gailiy, or 


by ſame jury; and pleaded over 
to the felony, he might have 
challenged peremptorily any ju- 


rors under the number of t 


whole juries: ii. 267, 268 


If twenty indicted for ſame offenſs 


by one indictment; every pti- 
ſoner allowed his challenge of 
thirty-five. ii, 268 


If but one venire fat. awarded to 


try them, perſons challenged 


any one'drawa againſt all. 
Gp * 263, 268 
„ 


A Tur of the 


But in treafori, if priſoner challenge 
above thirty-five, and inſiſt on 

- It, and will not leave his chal- 
- lenge, it amounts ta, xi/ dicit, 
and judgment of death ſhall be 
given, ii. Page 268 
By 22 H. 8. none arraigned for 
petit treaſon, murder or felony, 
mall peremptorily challenge a- 
dove twenty. „ . 85 
In high and petit treaſon chal- 
lenge of thirty-ſive now al- 
lowed, becauſe 12 P. H. 
reſtores trial of petit treaſon to 
Ihe courſe of the common law. 
NN ; ii. 269, 339 
In youu treaſon, if party challenge 
thirty-ſix peremptorily, he ſhall 
have judgment ,of penance, as 


1 


\O 


and in cate of women as well as 
men. ii. 399, 400 


AA, ouſting clergy in eaſe of chal- 


lenging above twenty, import, 
that N. ſuch challenge party 
mould be con vit; but yet if he 
challenge above twenty, he ſhall 
not have judgment of death, but 
only his challenge ſhall be over- 
ruled, and jurors ſhall be ſworn. 
_ H. 269, 270, 339, 345 
W priſoner challenge fix of the ju- 
rors for cauſe, and cauſes be 
Found ir ſufficient, and the fix are 
' ſworn, whereby inqueſt remains 
granted, and jury appear, the 
© priſoner may challenge perem 
torily any of the fix; but if it 


| Happen, that a new cauſe. of Yet never any challenge 
challenge intervene after former | 


- ſwearing, and he challenge for 
eauſe, he muſt ſhew the cauſe 
happened after former ſwearing. 

Ze ii. 270, 274 

H priſoner on firſt pannel chal- 

lenge fifteen peremptorily. and 
then jury remains for default of 
jurors, and a difringas with 
forty tales is granted, he ſhall 

challenge peremptorily no more 
than will fill up bis number. 


il. 270 


well in appeals as indictments, 


* 7 ' | K A 
The ſeveral kinds of challenges 


for cauſe, ii, Page 271 
Ne principal challenge either to 
array or poll, that ſheriff or 
juror is of king's livery, but he 
muſt conclude to the favour, 


| 8 id 
If alien be indicted or appeal'd of 
felony, tho inditors ought: to 

be Englib, yet by 28 E. z. 
trial ſhall” be medictatem 
lingue, ſave in y by Zgyp- 
fians.' N ib 


This ſtatute extends as well to fe- 
lonies made after as before. ib 
Extends not to trial of aliens for 
treaſon, 9 ib 
If alien indicted of felony plead 
. ot guilty, and a common jury 
be returned, If he ſurmiſe not 
his being an alien before any of 
jury ſworn, he hath loſt that ad- 
vantage 3 but if he ſurmiſe it, 
he may challenge the array for 
that cauſe, and thereon a new 
wenire fac. ſhall iſſue, or award 
be made of a jury de meditate 
lingue ; but more proper to ſur- 
miſe it on plea pleaded. 
fi. 272 
In treaſon or felony, whereto pri- 
ſoner pleads not guilty, at com- 
mon law four hundreders ought 
wto be returned. Fog ib 
5 H. 8. requiring fix hun 
9 27 abies _ 
two in perſonal actions, extend 
not to trials on indidments of 
treaſon or felony. ib 
ſor de- 


fault of hundreders on trial of 
iaqdictments for felony or trea- 
ſon. As 2 ib 
By 33 H. 8. ſor treaſon or ſelon 
committed in Aing's houſhold, 
_ all challenges, ſave for malice, 
* ouſted.” . ib 
2 H. 5. none to be jurymen on 
il of capital felony, 2210 
he have a freehold of 40 8. per 
_ above 2 if be 
challenged, and by con- 
| | 8 . 05 
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any of the eleven ſworn, fave 


44 county. 5 


Ae is the Two Paure 


5 AroRion it muſt be land in ſame Of trial of a challenge for cauſe 
made to the poll. ii. Page 274, 


2 
If a juror be challenged before 3 


ii. Page 272, 273 


He muſt not only be ſeiſed thereof 
at time of pannel made, but when 
be comes to be ſworn ; elſe may 
be challenged, 
37 Elis, hath raiſed it to 4I. per 
ann. yet that extends only to 
jſſue joined ia B. X. C. B. and 


il, 273 


Exchequer, and juſtices of aſ- 
fiſe, and not to juſtices of gaol- 
delivery, oper and terniner, or 
the peace; but theſe 
ſtand as they did by 2 H. 75 
i 


By ſtatute defdur annui cen/ig 
no challenge as to aliens, but 


yet remains * jo challen 
to the other half, who are " 


By ſtatute, on trials of felonies in 


- viſion. | 
33 H. 6. of indi&ments of perſons 

living in 
not to trials. 


cities or boroughs, a citizen or 
burgher worth 40. perſonal 
eſtate may paſs, tho he hath no 
freehold ; bat Knights or Eſqrs. 
living there, not in this pro. 


Larcaſbire, extends 
| M b 


i 
By ſtatute challeyge allow'd of 


any perſon living in the ſtews 


of Saxthwark, tho of ſufficient 


freehold. ib 


Wbere priſoner challengeth for 


- cauſe, he ought to ſhew it pre- 
_ ſently; mult ſhew all his cauſes 


ether. 


eleven be ſworn, and the twelfth 
challenged, whereby inquzſtre- 


mains, Cc. and a diftringes - 
jurors 


with a tales iſſues, an 


appear, 4ing ſhall not challenge 


for cauſe happened fince their 


- ſwearing ; if it happen before, 


tho not known till after, it 
ſhall not be allowed ; jurors ta 
be called, as they happen in 
the pannel, . 


i 
Same law for challenge by priſo- 


per for cauſo, 
'S 


trials . 


i. 276 


In petit treaſon, 1 


F 
If in trial of indictment of felony *_ 


juror ſworn, by whom, and how 
challenge tried, and by whom 
the next and the reſt of the 
challenges tried. ib 


If plaintiff challenge ten, and pri- 


ſoner one, how challenge tried, 


{ ii. 2 N 
If fix ſworn, and reſt 10 


by whom challenges tried. ib 


In diſcretion of court, by whom 


array to be tried. 


In trial of peers no challange al- 


lowed. N ib 


Tho king pardons an infamous 


man, he ſhall not be a jury- 
man, S ai. 278 


Priſoners "to challange jurors be. 


fore they are ſworn, ii. 293 


If juryman, before he be ſworn, 


tæke information of the caſe, it 
is cauſe of challenge. i. 306 
2 2 P. M. 
reſtores peremptory challenge 
of thirty-five ; if priſoner chal- 
lenge above thirty-five, he 
that ſtatute ſhould have had his 
clergy, being caſus omſſut, but 
* now ouſted by 4 & 5 f. 
& li. 339 


In inqueſts of office, no challenges. 


ü. 378 


Chancery. | 


As to Engliſs proceedings, is no 


court of record; but proceſſes 
under great ſeal in order there- 
to are mat: ers of record. 649 


Zy virue of order made for com- 


mitment of one, till he enter 
into bond; c. warden of flest 

may juſtify impriſonment of 
41 | | 


ii. 122 


Party. 
Chancellor hath no power to pro- 


ceed in criminal cauſes. ii. 147 


Habeas corpus "ad -/acigndum & re- 
ih » 9 iſued by chancellor 


| 4 Tavin of the Rs Matters 
ed f 
n F en, 


260 options 


law, and as to perſons in ex. 


ecution Pn dy 7 


Fer habeas corpus RW 7 A 
dum ing ont of chancery. Vi- 
de Abt a Corpus. 


| Fer on. Vide Certiorari. 


vant, 8 11 A 


- Cerw. 


A relaxation of "3 2 of 


15 In manſlaughter committed 


A 


judgment of law - 517 
huſband and wife, formerly he 
had clergy, but ihe not 46 


la ſome reaſons antiently allowed 
. © , 184, 185, 186. ii. 326 to 329 
But never. in treaſons touching 


king's Pera 223. 517. li. 330, 


In petit treaſon. and. murder, in 


what cafes,” as verdict, fc, ta- 
ken away, both in appeals and 
indictments, from principal and 
acceſſary before, not after 382, 
450, 499." ü. 129, 336 to 
343, 344 

w_ Fon of fabbing, he who ſtabs 
ply ouſted, and 1n what caſes, 
bock in appeals and indict- 
ments, but in all other caſes of 
manflaughter mo 468. 


If $6: th that actually 5 the 2 
difted as preſent and aſ- 
8 to another ſuppoſed to 
have given it, and be convict, 
on ſuch indictment he ſhall have 
bis nw ; contra in mus der 


334 


275 42 


ii. 344, 345 


Page 336, 6 
Servant. enbexxling . Oo 


good, formerly had clergy 505. 


11. y <4 

Clergy allowed till 2 
claro, in all BY. 121 10 felo. 
nies not touching king himſelf, 


ve in two felonies, wiz. inf. 

Cheats. Ts N a 25 

Receiving money by falſe then; Jon, clergy allowed in 
puniſhable at "common law, or ant bh uy H. 4. 517 — 328, 

: ſtatute 6 
One maiming himſelf for a colour 25 E. 3. proc . Hil 5 

to beg, how puniſhed | 412 ſame year 

Cioil Rin. Vide Cove r⸗ Inditment and evidence mul 2 
ture, King; Maſter, and Ser- bring caſe within ac ouſting 


clergy, otheryſe allowed 517 


525, 526z 535. ji. a 
If felony be be ſo laid as to come 
within aa, yet if evidence come 


not up to 18 where priſoner is to 
be found guilty o y of ſimple 
felony _ - © ii. 336 
Rebbing in or near the highway, 
wh $i on appeal or india. 
ment, and in what caſes, 
verdict, We. oulled of clergy 
$17, 51%, 519, $35: He 4 348 
Acceſſaries brfere, not after, . | 
ed 51g ii. 350 
Indiment, in vel prope, ſufficient 


alc 
Where pri ap ouſted af 


clergy, 4 ah principal 

u. 246, 247 
en and ac- 
dre and after oult in 
a tn 4 528, 529. ii. 364, 


Larceny from the prrſon, clam 9 
| ferrets, . ouſted, but 
not acceſſari-s ; if under 12 4. 


remains petit larceny 
alter not the 


Acts oxting cr 
offenſe, but ouſt clergy where 
ollen ſe capital, as in grand lar- 
« 521 
{outer 


529. 
ii. 265 


„ * 


"IS 0 0 


cuz .0 7 J 0 — A 2 1 


1 


2 
13 


13 


- 


of — within clergy, tho 
principal felony not 607. 9, 


F 9 i cipal ouſt, but not ac- 
— before or after 633 


ormerly priſoner heating nes 
5 5 anſwering, had 
his clergy 11. 345 

Forceably corrying awey women 
and merrying * principals 

and acceſſaries beforg, ouſted 

661 

Whether receiver being made 
principal by ſtatute, be ouſted 


| 667, 679 
orging a deed after former cou 
viction and judgment, ouſted 


| 682, 686 
allowed without ſpecial 


"words to oult it 904. ii. 334» 


33 
to grand larceny —— 
ewithin king's palace, tho party 
convict by 33 H. 8. i. 7 
And to breating hing's houſe with 
intent to ſleal, tho urraigned ac- 
cording to that art ib 
all crimes within 28 H. 8. for 
trial of treaſons, Cc, done on 


the ſea, clergy allowed, ſave in 


treaſon, piracy and murder ii. 17 
Juſtices of »/# prius may allow 
* clergy to a conyit of man- 

laughter ui. 41 
What words in indictment of mur- 


der ouſt clergy ii. 129, 187, 
1 344 
By 8 18 Eliz. clergy diſch 5 


all offences precedent within, 
but not without clergy ii. 254, 
x 287, 388 


By 18 Eliz. burning in the hand, 


- ſubilicuted in lien of delivery to 
the ordinary ib 
As to adi oulting clergy in caſe of 
challenging above twenty, party 


ename in the Two Pans. _ 


Stk each, his er a 
over- ruled 11 a 


. Page 
1 judgment of * 2 3 


given, yet if offenſe within 
clergy, clergy allowed ul. 320, 


Judge ought to allow it (t 
ſtrictly priſoner ought to pray 
it), and prays it not uit. 321g 
| | 78, „ 381 
Antiently clergy Lied of 5 
lowed on arraignment of pri, 
ſoner, now rarely done but on 

conviction or ſtanding mute 
ii. 322, 377, 378 
Claim b 1 IEA 
from ſecular juriſdiction grow- 
ing intolerable, how they were 
abridged therein ii. 33 
In civil ſoits had no exemption, 
ſave by ſpecial a&s, from arreſt, 

cap. on far. merchant. 

2 , il." 325 
If on di/tringas one was returned 
cleritus ben. ſicatus non babens 
laicum frodum, proceis iſſued to 
biſhop to bring him in ib 
In caſes bx 3. not capital, as 
treſpaſs, petit larceny, &c. pri- 
vilegium clericale not allowed 
2 5 ii. 225, 226 
By canon laws nuns were exempt 
from temporal juriſdiction, but 
whether by common law; other 
women had no p:1cilege of cler- 
„ but by ſtatute ſhall be 
urnt in the hand ii. 220, 
4 328, 271, 372 
Ordinary but a minitter ; 4ing's 
courts judges of allowance or 

diſallowance of clergy and pur- 
gation ii. 528, 380, 28r 
In what caſes they would ofien 
deliver clerk to the ordinary 
ab/que purgatione ii. 228, 329 
If ordinary admitted him in fach 
caſes to his purgation, he was 
finable, and pariy delivered by 
ſuch purgation recommitted to 
Lon | = If 


A ſtatute 


E clerk had his clergy, and was 
generally delivered to the ordi- 
nary, he might admit him to 
We male his puargation, and on 
4 


mficavit into chancery a writ 

ued to ſheriff to deliver party 
© his goods and chattels ſeiſed, 
vii ſugam ficerit ed oecaſions + 
| | ii. Page 
Where new felony made by ſta- 
tute, clergy incident thereto 
3 ü. 320, 230 
Clergy allowed before 25 E. 2. in 


treaſon for counterfeiting the ſeal 


aud coin ü. 331, 332 
In all treaſons, whether declared 
by 25 Z. 3. de proditionibus, or 
made ſiace, Aer ouſted 

ii. 232 


Clergy allowed in ſacrilege after 
25 E. 3. pro clero, but it ordina- 
ry reſuſed the clerk, he had not 
his clergy ü. 333 
Bacrilege not ouſted at common 


law ii. 360 

But ouſted by 23 H. 8. 935 

5 U. 333, 305 

485 P. & M. extends not to it 
i «ic, ü. 366 

generally enacting, that 


a crime ſhall be felony without 
clergy, 'or that offender ſhall 
ſuffer as in felony without cler. 
g, clergy ouſted to all intents 


ii. 33 
Acts ouſting clergy 1 
ſtrictiyß . 335, 371 
Clergy ouſted as to principal, not 
duſted as to acceſſary; if as to 
- acceflary before, not as to ac- 
ceſſary after; if where priſoner 
is convict by verdict, it holds 
ot as to conviction by confeſ- 
ſion, nor attainder by outlawry, 
nor ſtanding mute ii. 334, 
| 335 
Every indictment to ouſt acceſſary 
1 5850 his clergy on 2. 
M. muſt ron malitio/e 
ii. 339, 342 
Where ac ouſting clergy men- 
tions indictments, but not a 


* 


| Peals, appellec W. thin clergy ib 


329 


key, being 


| 


A Tang of the Principal Matters 


Whether —— 8 of 
trea outlawry may «chai 
— and n to 
the ordinary as à clerk attaint 
© without purgation ii. Page 341, 
| a : 
In robbery committed on a — 
perſon, thoſe who are preſent 
and aſſiſting as well as taker, 
ouſted ii. 359 
How far piracy and felonies on the 
369, 370 
not taken notice of 
as felony by common law, waz 
not thereby ouſted of clergy 


ii. 270 
Exemption of clergy extendible to 
admiral's 


juriſdiction before 28 
admiral ede bear: 


4 


, ib 
How much of 33 H. 8. ouſtin 
felonies in Aing's houſhold 
clergy, repealed by 1 E. 6. ib 
By ſtatute of bigamy, Brigamus 
- ouſted of clergy,” but now ſhall 
 haveclergy ii. 372 
At common law, if clerk convict 
had broke bithop's iſon, and 
been after taken, o had loſt 
his clerg x ib 
Clerks con vict are now to be burnt 
in the band, and diſcharged ib 


By antient law priſoner, not hav- 


ing habitum & tonſuram clori. 
py. A had not his clergy. ib 
Or ordinary might bave refuſed 
him, if he could read ii. 372, 
PEI dr OT ES 13 
Heretict, cenvic, a Few or Turk 
ſhall not have clergy ; coatra of 
one excommunicals. ii. 373 
A Greek or: Alien ſhall have his 
clergy, and read in a book of 


his own country ib 
So ſhall a baffard, one blind ib 


By 4 H. J. one not in orders that 
hath once had his clergy, ſhall 
be burnt in the hand, and ſhall 
not have his clergy again; but 


a a clerk in orders thal} have his 


375 


1 


dlergy a ſecoad time ii. 


How clerks. in orders ſhall prove 
.  themſelyes ſuch1i. Page 373, 389 


None ouſted of clergy a ſecond 
time 7 bare mark ; if pri- 


ſoner deny himſelf to be the 
ſame perſon that had his cler- 
y, how tried ib 
of holy.orders and inferior orders, 
or clerici in minoribus il. 373, 
8 X 28 
Clergymen, whether principals or 
acceſſaries, have now no. more 
privilege than laymeo,. ſave that 
they ate not burnt in the hand; 
but guere, whether, if attaint 
by outlawry, they ſhall have 
more privilege than laymen 
ü. 374, 375» 376, 389 
is 2 miſtake, that if a clerk in 
orders challenge above twenty, 
he ſhall loſe his clergy a ſecond 
time "oy ii. 376 
By 1 E. 6. Peers to have clergy, 
but for firſt offenſe not to be 
burnt in the hand, or put to 


read ; i 
How they muſt pray their clergy ; 
how court to be aſcertained o 
their peerage 376, 396 
This ad extends not to clergy ouſt- 
ed by any ſubſequent ſtatute, 
bot to what caſes ib 


Whether it extends to felonies 


within the ſame, where the 
cannot make purgation, as if 
they abjure, confeſs, or be out- 
lawed ii. 276, 879+ 990 
Never meant that a peer ſhould be 
put to read, or burnt in the 
in any ii. 376, 


377 


OT | 
Clergy allowed to an attaint 521. 
$3 Ads) +71 015 ner $39 


Where judges may allow clergy 


under the gallows, if they go 


that way; but whether it may 
be done by - juſtices of oyer and 


terminer after their ſeſſions, gu- 
re; but they may reprieve him, 
and allow him clergy at 1 


next ſeſſion 


contained in the Two PARTS. 


1 


If one cannot read, and ven /egis* 
be recorded, and court repr eve 
him to another ſeſſions, and in 

the mean time he learns to 
read, he ſhall have his clergy 
8 ii. Page 379 

So if judgment of death be entered 

upon a /egit returned ib 

One abjuring after his return ſhall 

have his clergy x1 

Approver 8 his appeal, 

vanquiſhed in battle or recreant, 
ſhall have his clergy ib 

If ordinary return zen legit, court 

may give him the book and 
hear him, and fo in abſence of 


J ordinary ii. 381 
udge uſually appoints verſe the 
clerk ſhall "iS, 2 ib 
The entry of clergy ii. 382 


By 18 Blix. a convict within cler- 
gy ſorfeits all his goods he had 
at the time\ of conviction, tho 

"burnt in the hand ii. 388 

Vet may purchaſe and retain other 

„ and on burning in the 
and ſhall be reſtored to his 
lands ii. 388, 389 

If bing pardon it, he may pur- 
chaſe and retain goods ii. 389 

After clergy and burning in the 
Band, a clerk in orders ſhall not 


be proceeded againſt by eccle-= 


fiaſtical judge to deprivation, or 
other cenſure, for it amounts 
to a pardon I 


he had been burnt in / 


Plea of auterfoits convia, and had 
his clergy, as good bar as be- 
0 fore 18 Eljz. il. 390 
A convifttion of manſlaughter, aid 
that he was a clerk, and re 
5 22 if I have 2 
4, a to an appeal, 
tho 3 called N to 
judgment, but continued him 
on a curia adviſare vult ib 
How prayer of clergy enired ib 


vi 


ib 

He ſhall have ſame 3 as if 
band 

ib 


- 


' Where princi and atcefſaries be- 
fore 8 ray vt bur- 
 glavy. Vide Burgtary. 
Is «hat caſes, ar werdift, &c. and 
ander what circumſtancer 3 
© © eipals and accgſſaries before. ou 


„5 


vue Feloniep by Statute, ac. 
| , Cages: Ifife and Whether counterfeiting forching 


To certify into B. R. names of 


= perſons outlawed, attaint, or 
convict -, ii. Page 36, 37 
The clerks of e enter — * 
and awards of execution only 
in à bock of Agenda, yet re- 
-  gvlarly are fu — to be en- 
tred of record, and theſe me- 


9 : * 


: morials are. warrants: far ſuch | 


entries 
. Clipping. Vide Coin. 
ft s Con. 
A diſſertation on the coin and 
coinage of England 188 to 210 


What fterling i „What the 
ſtandard of it 188, 189, 203, 


204 
; alloy, and intrinfic value 


379 


coin iter. jura ajeftatis 191, 


192, 204 


Pranchifes' of coinage antiently. 


granted by the king 191, 192 
; "Where jamation- * 
or decry coin, c. 196, 
Where neceffary to 3 

coca current, and what evidence 


to n legitimate 197, 198, 


213,310, 319, 327 


How impairment in weight and 
allay may happen 
N N 

penſum, explain 0 
2 firmam wot 206 
DiMerencs between ſo much un- 


# £ 


A'Tavis of the Prineigat Mater 


\ Counterfeiting the flamps 


- 


nero, and | ſo much Blat 
age 206, 20), 

Enpertation of ale, Neth 
not felony, but cauſes a 
— fon 654 yh} 
ounterfeiting foreign coin legiti- 
— 1 proclamation, treaſon 
92, 210, 211 
Counterfeiting foreign money no 
legitimate, not treaſon within 
25 FZ. 3. but of tres. 
ſon 210 


or halfpence be within 25 E. 3. 
ib 
What hall be faid the dif- coin 


What evidence that it is ſuch 196 


\ © 197, 213, 310 
In what cafes the minters guilty of 
* „ 4 213 
compaſſing, but actual coun: 
terfeiting, Tran, 214 
Yet if many conſpire, and one 
counterfeits, treaſon in all. ib 
Receiver not a principal in this 
Treaſon | 


| Uttering counterfeit mon — 
ſuant to agreement t to 
the fact, treaſon 


21. 
One knowl counterfeiter, * 
uttering the falſe money aftet 


— fact without ſuch 2 
is gzaff a receiver of bm ib 


Barely uttering falſe money know- 
E is a cheat, and not 
t to know coun- 


* conceal it, miſ- 
21 3» 376 
e 
— of he ——— gr 
bay 

{till late act], not treaſon 
Conmterftiting coin, without utter. 


ing, treaſon 215, 228 
Tho in another metal, and wittt 


a different 2 to elude 


the law, treaſon 215 


Clipping, waſhing,” or impairing 
foreign coin legitimate by pro- 
clamation, treafon by 5 _ 


but no torruption of blood, or 
loſs of dower Page 215 


| Whether clipping, tf. 's 


coin be treaſon within 25 E. 3 
terial as to judgmeut 

How the law Hood with reſpeRt to 

| r waſhing, c. from 


aal , impairing, faling, or 


4 97 coin, or fo- 
coin legitimate, treaſ 
by 6 18 Eliz. but without — 


8 rvikined in the Two Pars. 


their aiders, b 
2 at ſecond A2 of 227 


owingly importing falſe money 
e legitimate coin, 
by 1 
228 
Counterſeiting. f caly oof 


current here, a 10 ſtantive 2 


3 


g of :iibads As _ bt 


219 

What evidenta-i 5550 
18 Flix. aye rea A = 
clipping foreign chin to prove + 
it legitimate #13 


hat rv for clippin | 
„Oc. muſt — Tay 5 — 2 18 


and how conclude 220 


N x: 
| on trial or inditment 221, 297, 


28 
Hif evin of baker allay, tho king's Where 


col, not current here 221, 222 
Whether counterfeiting it be trea- 
ſon within 27 E. 3. 211 
Bur elipping; c. Iriſh coin dere, 
- treaſon 221, 222 
How counterſpiters of coin puni ſu 
ed before 25 E. 3. and how 
urs 222 0 225 
Knowingly it falſe * 
2 inftay the — s coin, wi 
| intent to merchandize or "Pays 
on by what intent 
tried 
rn 
triable by 
before 


but ocherwiſe at common law 
225 


2267 — 229, 61317 
l 42 
N. or 


| Cc: 
0 . or — . 


tre. ſon 225, 226, 317 
N 9 againſt importing 
falſe money 2206, 227 


This offenſe” neuer ſettled to be 


treaſon before 25 E. 3. which 
TI 81 the n and 


* * 


N. r 3 


3 


Juſtices of of Fel delivery fit ond 
day, and forget to adjourn their 
e clerk to enter 
it, and a —— being done 
next day, they proceed in ſeſ- 
ſions, and take Aadiekment, and 
give judgment of death, it is 
ertoneous, and record not a- 
mendable 498, 499. ii. 156“ 


firſt day, and no longer; 
cords entered as of firſt hay 25 


Where 8 ler in 


capitals, without ſtric extent of 


their commiſſions, or where de- 


termined, is a great miſprifion 
© e 
Kong Sis af 5 


iv | iſſued, they ſu 
iſ till 9 1 


By . 4B A of 


= gore determined ib 


he different kinds of ſpeeial 


TEEN and terminer 
ii. 10 to 22 


tinue their be from day to 
day by adjootnment ii. 24 
Super /edeas ſuſpends power of com- 
E. but  Procedendo revives 
U. 2 

Where a foetal new 3 
detetmines a former general 
ie e, ii. 20, 25 
Where 


neceſſary to enter adjourn- 
ment or 1 relates b | 


Nn, 7 


* 


pro hae wice may con- 


9 


; A commiſion of one nature ſuper 


* 


4 This of the Printigat Meters 


and ſpecial com- 
both 


. 
ii. Fage 26 


tand 
e ee 


: All aſſociations are commiſſions 


ii. 40 


: ner commiſſions/ were deter- 


. 11 E. 6. proceedings beſore 
a ONE, of peace, not diſconti-. 
. /nued by new commiſſion ii. 405 | 


* 


On bv: 
cal, ae, | 


11 cout 


- Oug 


committed, and party 1 
within a franchiſe, then ” gaol . 


2 by new ones at common 


| ü. 401, 404 
F 


were removed in B. R. who 


ly petit 2 
Sue it 
felony _ 
Antiently more committed with. 
out mittimus than with it 610 
Mittimasr'not of fo antient date az 


juſtices-of ib 
o no cauſe expreſt, ſufficient 


that er or priſoner hath 
— of offenſe; to ; 
| volun oY or 

- breach of priſon 15 — 


(Ange defendex, 

Page 609 
if it be is for 
61⁰ 


. S 


re 


Nor before juſtices of gaol-delivery, 
and cher and terminer by 1 E. 6. 


> 


Court, Gaol⸗ 
88 a e 
Dyer and Terminer, : 


Commitment, 


Ko One bailed or committed not to 


be diſcharged till convict or — 
quitted, or delivered by nl 
mation 


© 'Mittimus ground of ſelony in as 


of bre?ch of 
to be in wri 


not, what the effect 583. 584. 

. 122 
120 fi cauſe, and if 
| 4b 
in 
ment may aver 

„ ii. 12 
t to be to Ae is _ 
the county; but if 


felony, proce ies * 
Tho cauſe not inſerted 
_—_— _ 


there by ſtatute 585. ii 


123 


Tf it expreſs larceny above value 


or mao{langhter, wy in fact on- 


ü. 4% 


In chancery, af order be "IB Fa. 
commitment, till party enter 
into bond, &c. warden of fleet 
may thereby juſtify „ 
ment 122 

proper to mention name of Jac | 
and his authority in beginning 
of mittimus, tho not always ne- 

ii. 122 


Te ad fre acertin date of the 


oe and day, and an apt con- 


| the 122, 123, 
Thos d things are regular, wiz 
Ss Juſtice committing, _ 


yet warrant not 
14, ch that bath not all theſe cir- 


"1  cumſtances. $844 585, 6og. li, 


I concluſion be 'till farther ode 
3 it binds not up hands 
other juſtices, quoad _—_ 

or delivering priſoner 
Sometimes juſtices ſend bailable 
priſoners; not having their bail 
ready, to ſome private priſon, 
as new. c. till they cat 
find ; but this diſliked by 
the judges ib 
If — — bailable, aer not 
to demand, hut priſoner to ten- 
der it, oth 12 9 7 _ 
commit him | 


Vide Arreſt, Breach of Pyiſen 
Eſcape; Juſtice of Peace 
En? | 


Com- 


ES S „ EZ 


Ln 
— 
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Computation. 


Of the year aud day w to 
bring appeal | 427 
Concealment. 

concealments by grand in- 

ek: Vide Juz. f 
Condition. Vide Foꝛteiture. 
+. Confeſſion. | 


Court not to record confeſſion of 
infant under 2 2 
to put him to plead nor guilty, 
or 4p by inqueſt of lice of 
the fact 3 

Voluntary confeſſion of treaſon be- 
fore a privy counſellor, or juſ- 
tice of , ſufficient to ſatiſ- 


y s E. 6. not neceſſary to 


be 1n court 304 


A ſimple confeſſion is a Cconvic= 


tion ; but court, if crime ouſted 
of clergy, uſually adviſe party 
to ple ii. 225 
If it fe but an extrajudicial con- 
feſion, tho it be in court, as 
where priſoner freely tells the 
fact, and demands opinion of 
court, whether it be felony, tho 
jt appear to be felony, court 


will not record his confeſhon, 


but admit him to plead to fe- 
lony got guilly iu, 225, 236 


*. Vid | | rinci | and 
ans = 


onſtable. Vide Irreft, Juffice 
e eee . 
7 Murder and 
2 ö 


* 


Conſtable and Marchal. 8. 
Tudices ordinarii of gaſes within 
martial law ; their juriſdiction 
gefingd 3 


; contained in the Two PARTS, 


Where it is murder to execute ane 
other by martial _ time of 
2 499, 509 

Neither oldies, e 
land or at ſea, in actual ſer - 

vice, to be capitally proceeded 
againſt by martial law in time 
of peace 


aw ; by thoſe admiral had ju- 
. riſdiftion in capital offenſes 
committed on the ſea ib 


For conflruftion of grants, Vide 


Gzaats. 8 
For conflruftion of flatutes. Vide 
Statutes in General. | 


Conviction. 


Where ſecond offenſe ſubject to 


ſeverer puniſhment than er, 


there muſt be a previous con- 


viction of former 324 
Where forging a deed after former 


conviction, is felony by g E. 

it muſt be conviction | jud - 
ment 334, 682 to 687 
Preſentment by grand inqueſt not 


ſufficient conviction of a negli- - 


t eſcape 60 
What a proper conviction thereof. 
Coꝛoner. 


Whether inquiſition before him of 


flight be traverſable 363, 414 

3 415. ii. 63. 64, 4 

Where his inqueſt, as to flight, 
ſhall be taken for the ting, be- 


fore that of a petit jury 363. 


N u. 63. 184, 301 
Such inqueſts only daß inqueſte 

of office 363+ 11. 63, 154, 301 
Has power to inquire of acceſla- 


pea 500 
* maritime differ from martial 


ries” before, but not after 3632 
55 


| 416. ji. 63, 
Two in a county, whether outlaw- 


ry to be given by one or both; 


| on 


f 


> 


. 


"out Tayi 
prime adj, Jacen; 


In homicide by neceflity, the mat- 


5 


daud ferMingy, or pcacm 


PETS 8 ee is 


d take inquiſition 
_ vijum corporit Pas 417. U. 56 
* de willis A. (Tc. 5 

ng de wor willatit 

5 1 an 

- Hatate in e good: | Sa 
. tare only di Fre err coroner to 
- Hye 
" ſummon jury, twelve at leaft 
4'6. ii. 59, 152* - 

ſtatute to Bit inquiſitions 
— by bim to next f aol. deli. 
K. 48. i. 58 


| » OT. 
, Where one 1 killed per infortuni- 
. * uw, but not 


1 


- enter Sit in his roll#; and if not 
done before next gab delivery; 
„ townſhip amerced 423. ii. 62 


If he on notice refuſe to enquire 


of one come to a violent death, 
how and before whom puniſh- 
able 424. ii. 58 


Ought to inquire of death of one 


dying in gaol 432. ii. 57, 157 
.Ovght to heat evidence on 
_ tades | 415. ü. 6o, 
Where coroner ordered 10 jnquire 

di novo. ſuper viſum corporis 415. 

ui. 59 

Where a writ of melius 6 eas 
ſhall, or not be granted 415, 
416. i1. 59, 60, 69 

- . be ſpecially preſented, 
tier by grand ar coroner's in- 


wad, and thereupon party pre- 


wot ently diſcharged, without be- 


ing put to plead ; but he may 
be indicted again, if matter of 
former indiftment falfe ; contra, 
where indictment ſimpl of mur- 
der or wanſlaughter 491, 492 


Whether inquiſſiion aper viſun 
corporis, ag 4 one fel: rs 
de traverſable 44, 415. 


. „. 60, 164 
af body cannot be ii 59 Geath 4 2 


uifible - bsfure juilices of yer 


414, 
12 


t 20 conſtable to 


ge townſhip. to 59 it, and 


boch feitute for ibe flight | 


60 Inqueſt to be probi & lau 


Py 


Aber Where either coroner of county, 


er admiral may take * woe 
in great 31vers ii. Page 16 
Stroke in one county, 4 in 
another, zaltices, or coroner of 
county Where party died, ſhall 

| Inquire and proceed, as if ſtroke 
in ſame county 425, 42]. 
66 


B R. n. pr in 
3 ii. 5 
Coroners, may attach — 
by their warrants after inqui- 
ficion, finding them guilty 
ii. 107 
May alſo make out warrants for 
taking perſons, that neither are, 
or can be preſented before them, 
as perſons preſent and not guil- 
ty; and alſo burglars and rob. 
bers, tho they cannot take an 
1 1 ga tquching them ib 
it und Vi/um cor po- 
ri, that <a wh 1 and 
Was killed in the flight, this pre- 
ntment, tho after party“ 
- death, is concluſive as to for- 
Wl. 154 
11 H. 4. of the return of inquelis 
extends to coroners inqueſt 
FN. co, Th . 


2 and of the 2 — 
1. 167 

Where two coroners in a county, 
in -minitterial acts return to be 
by both ii. 104 
Juſtices of gyer and rerminer, ot of 
Leger Fun cannot of geek deer a N 


* 
Coroner may take jadiQaenr of 
Je defendendo | ii. 
Three kinds of coroners, | 855 who 
they are « 53 
Mayor of Linke by cha coro- 
ner thereof ib 
Biſbop of Fly hath power to _ 
them in«he 7; | 
By ftatute power of eleQing — 
ners confirmed to counties, yet 


a ſaving to king and other mY 


* 


7 


2 6 es 


==> 


= mn 5 Kr 


WS 


- who ought to make ſuch coro- 
ners ii. Lage $3 
ng may t coroners Within 
2 = lords of 
franchiſes, baving to no- 


- - Mill do it 2 election 


. 54 
Admiralty and verge by 4ing's 
grants have power 
or having coroners 
Of death 
belonging to coroner, ariſing on 
- the high ſea, ioquiſitions have 
been uſually taken by coroner 
appointed by 4ing, or bis admi- 
ral, and coroners of county have 
vo juriſdiction ib 
Inquibtions taken before coroner 
of admiral are returned before 
commiſſioners on 28 H. 8. and 
- Inquiſition before coroner of 
county are returned before com- 


miſſoners of gaol-delivery for 


the county , . 54 
Coroner of the verge, or of 4ing's 


houſe, by Whom nominated, his 


power; coroner of county by 
flacute to join in inquiſition of 
death of a man, what caſe ex- 
cepted ü. $4» 55 


But he cannot take inquiſition with- 


out coroner of verge; but both 
offices united in one, inquiſition 


--2aken- before him is good 3 and 


if court remove, he may proceed 
on that jaquiſition, as coroner 
of county ii. 55 


bo what caſe coroner of houſhold 


ſhall take inquiſtion without co- 
roner of county by a jury of the 
hoathald ; the. return and pro- 


ceedings on theſe inquiſitions re- 


gulated by ſtatute ib 


Oeneral coroners of counties, how 


and where eligible, god how to 
be {worn "EL ib 


7 d 


1 


of granting, | 
man, or other articles 


*& x bi a Yo v4 


| . ii Page 55,.56 
Some counties have more, ſome 
ſewer; by ſtatute each county 
of Wales two, and Chefter two 


ii. 

If there be above two in a bus. 
and a writ is direQed coronato- 
ribus, tho one dies, whilſt pla- 
ral number remains, a return by 
the coroners is good; but if o 
one ſurvive, he cannot execute 
and return it till another made 

— d ib 

But if two coroners in a county, 
or more, one may execute the 

- Writ, as in caſe of an exigent; 
but the return muſt be is the 
name of coronatores ii, 56 

Coroners amoveable ſor cauſe, and 
new ones way be chaten by 
writ, tho cauſe not traverſable ; 
yet if ſalſe, they may have a 

fuperſedeas to the new wric ib 

Their power of proceediog to trial 

or jbdgment in pleas of the 
crown, or execution upon out- 
9 taken away by Magna 
Charta | li. 56, 66 

Of what they yet retain a juriſdic- 
tion ii. 57 

Regularly have no power to ho 
inquiſitions, but de /abito mor- 

 #ugr, and ſome ſpecial * 
| Y n. 

If one die of hunger, and vill et 
him before coroner ſent for, it 
ſhall be amerced; contra, if of 
a fever. or apoplexy ib 

If vill: leaves a body, that died of 
a. violent death, above ground 
yoburied, it ſhall be amerced : - 


If — mipng wy bench 

r in 4ing's i 

3 clerk of > we nn —_ 
is caroner of that court, is to 
view the body ii, 38 

Coroner muſt take inquifitioo in 


Being elected by  frecholders of pe: ſon, or elle it is void ib 


5. "if they be le, We ee e ee . 


A Tun of the Principal Matters 


If body bajled base be come, 
what he-ought to do in ſuch 

caſe, cannot take inquiſition o- 
| therwiſe than aper viſum cor - 
þ SF" os Page 58, 66 
| Fo he take inquifition without view 
of the body, he may take ſe- 


Ancient practice hath been for co. 
roner t inquelt to find the mat. 
ter, as they judge it ii. Page 61 

Difference of penning 1. C 2 P. & 
M. of examinations taken by 
juſtices of peace and or 


cond "inquitition + upon view of Whole evidence to. be x aur 


it; ſecond 
ii. 58, 59 


Bat if Gr be taken on view, ſe- 
cond is void !! ii. 59 
a default of coroner, who may 


inquire of a felo de ſe, or other 


ſudden death; jaftices of peace, 
or oper anc ker may inquire 
thereof, and io may B. R. but 


then' that preſentment i is traverſ- 


able ib 
If conſtables make not a return 
of coroner's precept, or Jurors 
appear nor, conſtables or jurors 


in default, by whom, amerced 


ib 


10 not challengeable by cither 
Pony 


11 H. 4. extends 70 theſe . 1 


tions ; and 14 a juror be _ 

- Jawed, tho but of treſpaſs, this 
a good plea 10 coroner's/ inqueſt 
of murder ii. 60 
Of what” matters jury charged to 
- * Inquire ii. 60, 61 
If one be killed by another, and it 
be certainly known that he Kill 
him, it hath been held 


for the ling, and jury muſt 
find it murder, tho jultifiable or 
excuſable bomicigt ; but this 
1 neither warranted by 
a 


w nor reaſon ib 


His inqueſt rather for bis infor- - 


mation of the truth of the fact, 
than for an accufation ii; 61 
Tho priſoner may be arraigned on 
. -»- coroner's inquelt finding it 
der of manſ{[lughter, — 
murder may be r to grand 
| ingoeſt, and t 

arraigned and tried, tho coro- 
ners 


Map augitere Ter ib 


good, firſt void, 


that 
Jory muſt hear evidence oa? 


of 
teon he may be 


inquelt comes op only 10 


with inquiſition 23 
Several kinds of ſudden, violent 
deaths ii. 62 
If inqueſt find he died ex vi/ita- 
tions Dei, or per infortunium, 
what only to be done ib 
In no caſe coroner ſets any fine or 
amercement, but only preſents 


it to next unn. who 
ib 


im poſe it 
If in Le Gn eo de e, what 
they are x hut gre: pers 


ib 
Firſt 6nder of body to be bound | 
over to next gaol. delivery ii. 
62, 63 
If party ſlain and felon not known, 
inqueſt to' find accordingly ; 
per the antient manner of in+ 
_ quiry. 63 
If Lide known, and inquiſition 
' found him guilty, what were 
the proceedings Fe th 
One found ily by coroner's in- 
queſt, or that be fled, they are 
to inquire of his goods and 
. Chattets ; aud antiently coroner 
was preſently to ſeiſe and in- 
ventory the goods, and deliver 
them to villata; how far altered 
by + R. 3 ib 
Corover mod commit perſons 
rl ailty by inqueſt ic ſhe- 
- riff,” who 1s to ſend, them to 
gaol by ſtature ii. 64 
If any preſent found. not guilty, 

what duty of coroner 

If parties found guilty as FRY 
pals or acceſſaries before be not 
io be found, he might antienily 
have proceeded to have outlawed 
them 11. 6 


That 'praftice "altered by — 
juſtices of gaol- delivery are to 
proceed agua offenders, "if in 


72 j 


- 


2 


_— 


— 


i 


"1 contained: in di Two Pars 


. gaol ; if not, then to certify in- 
quiſition in B. R. and thence 
eſs of outlawry is to iſſue on 

that inquifition ii. Page 64 
By ſtatute coroner to take exami- 


Had power to attach one that had 


dangerouſly wounded another, 


and nat only on appeal of may- 


hem, but ex officio ii. Prgt 66 
What appeals coroner may take ; 


by 


| nations againſt principals and they maſt be of fats withia his 
- acceflaries before, and put them county li. 67 
in writing, and biad over wit- Appeal to be by bill in proper per- 
neſſes to next gavl-delivery, and ſon, and before coroner and ſhe- 
then to return their examina- riff | ib 
g tions, recognizances and inqui- Vet coroner principal judge, and 
g ſitione id certiorari may be to bim alone, 
5 One indifed on coroner's inqueſt or to him and ſheriff; but not 
) is found not guilty, petit jury io to ſheriff alone, neither for ap- 
4 inquire who Litled the deceaſed, peals nor outlawries, unleſs in 
x which ſerves as indictment a- | Londen + _ ii, 67 
d gzinſt him; and if 1 wy, What coroner may do upon ao ap- 
Y tell, they commonly give peal ib 
t ſome fictitious name ii. 65 Whether he may outlaw defendanc 
0 If there be an inquiſition of mur- in appeal uhh ib 
b der or manſlaughter, and alſo When appeal ſued before coroner 
* indictment of ſame offenſe, aud and ſheriff, for determination it 
. party is arraigned and acquitted | muſt be removed into B. E. ib 
"- on inditment ; neceſſary to quaſh Has power to take accaſation of 
ly inquiſition, or arraign party up- _ approver _ ib 
; on it, Who is to plead auterfoirs He may on appeal by approver 
1» acquit, or not guilty, and io be take his appeal againſt any one 
3 na acquit on thatalſo ; otherwiſe he, for any felony or treaſon in any 
0 may be outlawed on record there - County ü. 67, 68 
re „ ; | ib If appeal in ſame county, coroner 
0 But if both of ſame nature, and may make a precept to ſheriff to 
d- for ſame offenſe, and be, good, | take appellee  . it, 68 
re he may be tried on both ar once But if he be only coroner of a 
d OI IS: "ib franchiſe, whether he may make 
" Where coroner is to have a fee, or Precept to ſheriff to attach him 
FTC 
er Hath power to take inquiſition of Cannot make precept to baili 
f f 2 ps 80 * 62, 66 the franchiſe, becauſe he cannot 
1 Hath no power to take inquiſition execute procels within his fran= 
0 of any other felony — death Chiſe, but by ſheriff 's mandate 
e. oa man and the incidents, ex- 55 8 ib 
to cept in Northumberland ii. 6s, How that is to be remedied ib 
64 1 66 If appeal be 2 out of the 
, » ray take appeals of o- county, it muſt be removed to 
1b 2 r of; at NI nd 
Cho In caſes not felony, what formerly | they may m proceſs into any 
* de might have taken iaquiſition county to take appelles ib 
tly of © id Vide Amercements, Jrraigns 
ed May take confeſſion of one that ment, Feio de le, Forfeiture, 
% breaks priſon; and on his _ N 
j | to be han ib | 


- : * 


| > Hr; 0.8 ap $1 7 
£ t of 
Corroption of blood effect of judg- 


5 felony, except ſaved 
; Several ways of ſaving it 


For 1 by corporations, 
V . 
; Father and two ſons ; 
- taint dies improles in wvitd pa- 


Fozfeiture, | 


ment in high, petit treaſon; or 
by ſtatute 


793 


Tho there be a clauſe to fave it, 


ling to have forfeiture of lands 


+ guring feloy's life, and his goods; 
_ chest to the fee ke 


'* . Inheritance ſaved to the heir, 


it virtually makes beir inheri- 


table, and wife dowable 703, 


indid ment formed, as of a rob- 


| | | bery at common law, and how 


to be for that purpoſe 354. 


If one be attaint by courſe of civil - 
law before admiraſ for trenſon or 
felony on the ſen, or conftable. 


and marſhal for treaſon, Oe. 


deyond ſea, it works no cor- 
ruption of blood 355. it 18 


But attainder of treaſon or felony 


. 


done on the fea, on 28 H. 8. by 

jury, as well as attainder of 

foreign treaſon on 25 H. 8. cor 

rupts the blood 355. ih * 
I 


By Wiftm. 2. tt donis conditiona-.. 
Ui, tenant in tail attaint of 
© "felony or treaſon, there is no 
corruption of blood as ta the 


. iſſve, fave for their benefit 356 


Son of donee in tail, attaint of 
-— " treaſon in vid partis dies leav- 


__  fiaple 


WA 


to grand- child; ccntra of a fee- 


Page 354 


Vide Fer eiture, 
- tute, Statue 


| ing iſſue; este ſhall deſcend 
w 


A Tn of the Principal Matters 


In all caſes, but entails, .attainder 
of treaſon or felony corrupt, 
blood upward and downward 

| Page 356 

el r af. 


tris, younger ſhall inherit; con- 
tra, if elder ſurvive the father, 
except elder an alien nee 356, 
One hath two ſons, and thes 
attaint, elder purchaſeth, and 
death of father, his attainder 
hinders not deſcent from brather 
t brother x, 
Same law, if father was firlt at- 


- taint, and then had two ſont 
Teo brother; elder is attain, 


and hath iſſue, and dies in life of 


zo e younger dies improles, 


2 oY 794 . 
One attaint of piracy on 28 H. 8. 
no corruption of blood, unleſs 


laads in fee [ball not deſcend 
8 N ib 
So if ſon of party attaint purchaſe 
land, and die withou iſſue, it 
ſhall not deſcend 10 his uncle 


175 1 
Judgment of peine fore & dure cor- 
rupts not the blood ii. 319 
Tho a pardon / reſtores not blood, 
yet as to iſſues born after, it is 2 
reſtitotion 4 358 


But reſtitution in its true extent 


cin oaly be by parliament ib 


Such a conſlrued liberally ib 
Tho it be to reſtore B. only 26 


heir to 4. it reſtores alſo his 
lineal and collateral heirs ib 


Feloap by Sta- 


A feme covert indiQed of a miſde - 
meanor may . be: fined and im- 

priſo met 20 
one aſſiſe, whe ſhe 3 a ___ 
Lad fail at | 4 rot 


* 


5 m General. | 


I 70G. 3 x Ar. eh. oat ne iS td SE. 4. a. 


— 


— 


SES We 


miu in the Two Pans. 


Command of huſband exempts not 


-wife in treaſon, murder or man- 


Havghter Page 45» 47» 2 


But if the commit larceny or bur- 
glary with him, ſhe 18 : be ac- 
- quitted 5, 516 
Yet coercion is ooly OS. pf till 
contrary appears ib 
Wife acceſſary before to a murder 
committed by huſband, not ex- 
caſed ' 47 
Her aſſent to his treaſon makes 
them both principals ib 
Where he may be acceſſary to her, 
but not ſhe to him ib 


She cannot he accefſary after with 


bim to a felony, nor commit 
. treaſon by receiving a traitor 
jointly with him, unleſs ſhe con- 
ſent to BY ſy 233 
Ide ma uilty of maſpriſion 

— 3 of 0. ftranger ; — whe- 
ther concealing. her buſbaod's 

treaſon be miſpriſion 48 


Baron and feme joint leſſees of a 


term, he kills himſelf, ſhe ſhall 

— hold it againſt king or alme- 

wer | Nb 414 
Council. 

Who antiently were the ing: legal 


"council 421 


Where priſoner allowed to have 


council, Vide Jrraignment, 


Counterfriting Com. 
Coin. 


Counterfeiting Great 


* 


: 


Privp Signet and rip! 


Seal, Vide Seal. 


Counterfeiting 
Vide — 22 


8 


N | County. 

Where amerced in default of vill 
and hundred 448, 60 
Where ſtroke in one county, and 
death in ** by ſtatute Jobs 


47, 48 


as ed county, where 
party died, ſhall inquire and 

. Page 427. ii. 16 
Appeal may . 
county | 163 
Goods ſtolen in one county, and 
carried into another, party in- 
dictable for larceny in foreign” 
county, but not of | robbery 
507. ii. 163 
Intire felony done in two counties 
diſpuniſhable, yet miſprifion 
thereof ble” in either 


651, 652, 6 
Eflential, that fclony or treaſon 


be tried ir 
cept oheril pro provided by f 
1868. U. 
3 8. of trial of treaſon 
murder in a foreign county, re- 
ed as to the former, but i in 
as to the latter 29 3. ii 2a, 


163, _ 
Whether recei _ of mee 
attainder in ſame county, mak 
an acceſſary /ans notice 323, — 
By ſtatute acceſſary indictable and 
— in county, where ac- 
415727, 623. ui. 163 
42 — — a felony, and order- 
where party taken, 
3 negative words, ty 
2 be 1 nco 
ne 4, 695, 70 
Making a. new felouy of Chak 
, conſiſting partly in the realm, 
partly out; where trial _ oy 


By 35 H. 8. foreign treaſon, A4. 
prifions and concealments there- 
of, triable in B. R. by a jury 
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Such juries prone to fayour the wo- attaint, if judge come that way 
8 ni. 3 lt. 379 

If ſhe were not quick with child, This may be done by judges of 
when ſuch -yerdi&t given, pay, - B. K. as juſtices of peace; but 

| tho. not then with child at all, ure, whether by —_—_ of 


but became quick before ſecond  oyer and terminer their 
ſeffiovs, the ſhall * a ſecond 4effion-ended + ib 
reprieve in ſavorem prolis 369 Vide Judgments. 
But gaoler puniſhable in the latter "4 ? e e 
_ | caie ; E ul, 4i3 a * 2 3 % 


"at AA. e rt on Rx 


' 


- »_ Executors. 

Term for year- not extinguiſhed 
by acceſſion to an executor, who 
hath the fee, ' becauſe ex autre 

droit 5 Page 250 

Fined for negligent eſcape in their 
©  teſtator 1 


Exigent N - amp rok 


Fealſifving Attainders. 


Here alienee may not only 
| falſify attainder in point 
. of time of treaſon or felony, but 
alſo offenſe itſelf 61 
Not concluded by confeſſion of a- 
lienor ib 
Parchaſer me/ne between time of 
felony committed and attain- 
der by verdi& cannot falfif 
in point of offeaſe, but time i 


/ Fealty. Vide Allegiance, 
Fear. vide Neccllity.. 
_ Fdodeſ, & 


Muſt be of age of diſcretion, and 


compor mentis at time of giving 

the mortal ſtroke 11, 412 
What ſhall be ſaid age of Zi/cre- 

tion. Vide Yntant, © 2 
For non compos mentit, Vide 


, 411, 412 
Death muſt enſue within year and 


day after ſtroke 


412 
Lunatick killing himſelf in a fit of 
"lunacy"cantior be a” felo ot e; 


contra, during a lucid interval 
| +t 8 31, 412 
There moſt be ar intent to com- 
mit the fact | 412 
What ſhall be ſaid a volunta 


A, ry 
killing 412, 4 480, 481, 493 


|, contained in the Two Panvs. 


. 


x 
: 


2 ok. I We 


Villain giyes himſelf a mortal 
ſtroke, lord ſeifeth goods, king 
- ſhall have them Page 414 


He forfeits his goods and chatte li, 


but pot his lands, nor wife s 
dower 3 ib . 
Barin and feme joint leſſees of a 
term, he kills himſelf, the ſhall 
. ot hold it agaiaſt 4ing or almo- 
ner , 5.1413», $14 
How the forfeiture ſhall relate ib 


There muſt be an inquiſition to in- 


title the Zing ; if .the body can- 
not be ſeen, conviction to be 
before. juſtices of yer and ter- 
miner, or , and then tra- 
verſable; but if it can be ſeen, 
ten before coroner /aper viſain 
co-poris, and whether traverſable 
414 to 418 
Where inquifition aper viſum core 
pores. qualhed, and coroner or- 
dered to inquire de nowo 4's 
Where party found to have di 


i 
per infortunium, and ſuggeſted: 
on part of ing or almoner, that 
he was Fele de /e, writ of melins 
inquirendtm denied ; if granted, 
would. have been void ib 
What default of coroner's inqui- 
fition ſhall be ſupplied by this 
writ g | ib 
Proceſs may be made againfl thoſe 


- who detain the goods ia the in- 


quiſition 416 


ide Cozoner, Deodand. 
Felony by Common Law. 


Open teſiſtance of juſtices of yer 
and terminer, felony 146 


Every felony includes miſpriſion, 


and offender may be indicted 


rceny, Pur⸗ 


ughter, Keſ- 


3 A This of te Penal mee, 
mu by ante. 33.2.6. Servants after g 4. 


=. | 2, de uxore abdutth &. allowed Page 6 
5 : 5 — Bonis viri, makes Wherein Crteded — the tes 
| Page'637 ter 65x 


Ex 188 . 637 to6go 1H. 5. Hunting with wizors, and 

| Wike voluntarily g6ing away win reſcuing /uch hunters 3 expoſi- 

9 5 wi and takin; ihd's tion thereon + 66 to 659 

8 1 or 4 n e 
r bay H the n 

| 17480 ws of death cdu gi Gert clergy allowed 661 to 

8 in a civil «Woo brought on this 664 

. act, but diſuſed * 638 Who a felon for conſpiring the 

| 11 defendant convifted za this 'ac- "death of any, and what great 

non, it antfently ſerved for in- perſoss within this ; who 


Kd 


dicment . 1 . the only judges, by whom pre- 

Artieul; ſuptr eartas make | Tenamiegt and trial, and bete 

: 3 Menn, telons' in certain Gaſes trial to be 663 
[* | Keogh of 1 E. b. repealed all new geln 


e H. 8. & 1 M. 
' 1: "h - repealed the fame, and the new 
34 F. 3. makes it felony in gaoler created , felonies tompore E. 6. 
by 475 of impriſonment 10 308, zog, 664 
male one become afprover 4. Bat neither extended to Piracy, or 
da bis «ill, cletgy allowed any a, which did not conſti- 
640, 64 _ tute a new felony; but only di. 
2 50 Dot extend. not to a gaoler . rected proceedings in old ſelo- 
1 nies with reſpect to clergy, trial, 
138 Kw. 6. liked exportation N Hr. 308, zog, 064, 66; 
and. wwoolfells other than to the A divifion of Ba of H. B. G 
2; A of Calais or Preights of E. 6. conflitutive of new felo- 
5 . felony ;, clergy allow- "nies 
| ; fue Whether | in force Which of theſe never aſcer revi 

| 542, 653 or re-enafted ib 
Th 75 . 3. makes Healing 39 Which fepealed, but re- enacted 
| Cc. felony; wh what proof requir- with or without altcrations ib 


. > Bar parveyance now taken away eunscted tempor 


| «dj: within clergy 642 Some offenſes made 'felonies before 
3 = c. 4. multiplication of gold H. 8. but extended farther by 
X filver, clergy allowed 044 _ a2: in kis time, and then old 

8 4p. . tralicieus cuttin felonies Rand, but additional 
tongue, or Putting ut eyer, T7 \ repealed by 1 F. 6. G 1 \” 

Fug | I 


allowed 
3 H. 6 ebining or bringing in 21 H. 8. Servants goods 
dee, Ruſte or d "<4 ” delivered to themyz 27 H. 8. 


. 6. Payment or receipt of 101 5 ex clergy, being repealed 
. © clergy allowed-; now diſuſed ib b 1 6. elergy allowed [how 
3 1. 6. Congregation of maſens to 12 ouſted by 12 4. J. 352 5 
| prevent tarutes of labiurers, but 
acts W wereto repealed This act, but not 27 H. 8. *. 
1 ved by 5 Hin. 657 


2 YL 


„ 4 * 


rear Freren rs e 


/ 


21 H. 8. 2 e Cutting 
clergy allowed = 


'& 2 F. N. Sure - 
2 ng here a 


"8 A. 6, Soldiers retained, as 
preſeribed by the at?, 

em ibeir N 0 l- 
85 0 3 


LE 


| 24d, who hath 
tuen "pref, and departs /ans 
- Hicetice, hath 678, — 
Where à ſoldier e rap 
0 0 is 2 
677 to 681 
A 2 of ner  rempore Eliz. 
3 681, 682 


. Fo NL 


allowed "bg 687 
27 Blix. N is 
maintaining a pep prigh now: 
* 336, 8 


$15,688 


to depart ;\ wi t 


cle g 
39 Eliz. 1 Jac. D 


baniſhed, or 'adfdged 'to D — 
What the meaſure of a fine for a 


ties, returning {ans licence, with- 
in clerg 691 


But branded regur begging FER -: 


. ouſtett of clerg 
/ K 


dens 4x the Trop Pane, 


„ ret „ or 


oe Preſentment of a negligent eſcape 


39 Ele. Wanrdwing foldirys 6p 


« Far, cap. . e 


694, 
ap. 4. Subjets 22 
* prince, wit 
ed ; EE al- 


2 
taking oath 
lowed | 


"Hard childres. 


E-=3 hs tos, 


recovery, deed inrolled, flarute, or © 
Judgment 


recogni/ance, bail, or 
| . 


an,; ouſted, but no 


2 but Ds — 696 
continua 


Stature enadtin 


All ad n of fines or ran- 


ſoms at s pleaſure, mean of 
king” 2 la 4 7 375 
d inqueſt not. ſufficient 

2 j r, 'becanſe he 
muſt be fined ; but fafficient 
"for an 'amercement of 9 
3 

Where executors were fined for a 
gest eſcape in rheir teſla- 


3 | 'ib 
Where 


2. 2 | 
at fach; felony in certain 


. oat 


. 


\ 1 


"= — wr action * 


5 ut mentions not indidt- 
8 ment, party may be indicted, 


n penalty 


u. Page 171 
8 ua. Vide Neceſſity. 


. | Forcible Entry. 
; If one be indicted for à riotous 
5 and forcible entry contra for- 
mam. fat. and the ſtatute is miſ- 


. recited ; indictment quaſhed 


f 11. 171, 
Juſtices by fatute may make reli. 


tution on indictment found at 


8 private ſeſſions before any quar- 
We” ter-ſeffions happen 
5 For removal Jindidment of orcible 
, entry by _— Vide Cer- 
" Tiozari. 


Foxcible Detainer. 
_ houſe for three years, he may 


KS, | detain it by force, by 8 H. 6. 
* 88 a 445 


Fortible Marriage. 


; Bp ly eee 


her will and 


felony / 614, 659 


Expoſition on this a# 614. j» 659 | 


Acceſſaries before and receivers 
: Principals 614, 661 
Rt "To mhat women it extends or not 


660 


„5 aking away in one 610 and 
marrying in another, where of- 


— fender indictable ib 
Marriage with conſent excuſeth 


not, 3 firſt taken away * 
her will 
She may be a witneſs, tha s wife 


4 de facto 301, 302, Me] 661 
Principals and ac before 
ouſted of clergy 661 


Whether receivers of ſuch women 
be es of — Pra 664 


ii: 213 


\ If one back been in pollen of a 


— 


8 Tank o the Prince Mars 


-_ * Foxftiture, 
Forkciture of for treaſon 
ſame as for felony ; but ſo 

difference as to grants 3 


ſo forfeited Page 239 
Forfeiture of lands for treaſon 239 
to 259, 356 


5 At common law lands intailed 


forfeited for treaſon, and ſo by 


26. H. 8. & 33 H. 8. * 


force 

In the caſe of grandfather, Ger 
and ſon, grandfather is tenant 
ih tail, father attaint of trea- 
fon dies firſt, the lands ſhall 
deſcend to the grandchild ; fa. 
ther could forfeit- nothing, and 
26 H. 8. corrupts not the blood 
by attainder of the father ib 
If after 26 H. 8. and before 3; 
H. 8. which veſts all in the king 

without office, tenant in tail 
been attainted of treaſon, and 
had died in that interval, the 
lands would -have deſcended to 
© the ſon till office found ; but 
com ra in caſe of tenant in fee- 
ſimple attainted, and dying be- 
fore office in this caſe freehold 
is caſt on 4ing without office, 
and none can take it elſe; 242 
at common. law, and by 26 
—4 8. was intitled. to a right of 
entry, where party was in mere- 
ly by difſeifin or abatement, but 
not to a right of 95 where 
poſſeſſor was in by title; but by 
33 H. 8. king is intitled to 
right of entry In both caſes, and 
that without . office ; but there 
muſt be inquiſition or ſeizure to 


bring king * actual ** 


If king grant over before fa 


ſeiſure, how t is to be, or 
elle void ib 
One comtnitting treaſon hath then 


a bare right of action touching 
lands, or a right to reverſe 
e nt given againſt him, or 

in 


ga formecon or writ of 


Entry, 


Dos 


28 


2 


3 S 8 S & 8 ner e . 


contained in the Two Paare. 


entry, but hath no right of en- 
try without recovery in ſuch ac- 
tion; this right neither by com- 
mon law, nor 33 H. 8. is given 
to the king by attainder of trea- 
- ſon; fed quarre Page 242 

enant in tail of the gift o H. 7. 
- reverfion' in the crown, made a 
: feoffment in fee; and then was 
attaint of treaſon, and died, 
leaving iſſue; the feoffor agai 
bis own feoffment could not 
claim any right at time of the 
- treaſon, yet there remained in 

him a right of intail forfeited to 
the ling; and king is in as of 


* his reverſion, which is not ſub- 


ject to leaſes duly made by te- 
-— nant in tail before his attainder 


; . 14142, 243 
Tenant in tail eral makes a 
feoffment'to; the uſe of himſelf 


in fee, and before 26 or 27 H. 


- 8, commits treaſon, and is at- 
' taint, and dies, leaving iſſue 
inheritable to the intail, then a 


ſpecial ac is made, whereby he 


Was to forfeit all eftates and 


rights; tenant in tail can have 


no right againſt his own feoff- 
ment; but when eſtate returns 
to him, that is forfeited by the 
attainder; and 4ing- ſhall hold 
is eftate diſcha of the right 
- of old intail, = that ſhall ne- 
ver revive to the iflue; retro- 


| of king's title by attainder + 


over-reach and avoid the 
remitter wrought in the iſſue be- 
fore king's actual ſeiſin by the 
attainder, or office thereon 243 
King makes a gift in tail, ſaving 


- _revetfion to himſelf, attainder - 


of treaſon of tenant in tail bar- 


red not his iſſue, becauſe of 34 


from 26 
243, 244 


H. 8. which 
. & 33 H. 8. 


thoſe ache, makes lands of the 

| 22 the ting in tail ſubject to 
eiture for treaſons 244 
At common law king not iatitled 


to a condition of re-entry in 
attaint; but in what caſes 
e is intitled to ſuch a condi- 
tion, or not, by 33 4 3.— 
2 age 244 to 248 
Title to a condition: © onry 
deſcribed £44 
Difference; where condition is ti 
up to the perſon, or not 244 


3 245 
At common law 4g by attainder 
of treaſon not intitled to uſes 

or truſts - " 2 
Truſts differ not from uſes in ſub. 
- ftance ; 448 
Whether any other uſes but truſts 

at ee of 33 H. 8. 248, 249 
Why truſts kept from being exe- 
cuted by 27 H. 8. 248 
Wherein held and uſed as different 
from uſes ib 
Whether of a freehold for- 
feited by attainder of treaſon 
248, 249 


| King made a teaſe for years to one 


for proviſion of wines for the 
king in truſt for another, who 
was afterwards attainted of fe- 
lony, held lig ſhould have the 
+ cruſt - 248 
So if one outlawed have. a bond 
made to another in truſt, it ſhall 
de executed by information in 


exchequer or chancery ib 


By attainder of ceffy gue truſt in 
fee · ſimple, nei her land nor 
truſt comes to the 4ing or lord 
by eſchent 
Eſcheat only od defr tum n 
Attainder of felony not within 3 
H. 8. 1 75 
Difference between a term in groſs 
in truſt for party attaint, and 
truſt of a term to attend inheri- 
tances, gzoad forfeiture" for fe- 
lony 0 250, 251 


Ling intitled to a term for years 
But 5 6 E. 6. being pui/ne to 


in groſs, not in point of e/chear 
by kis ene, but 4 — | 
ing bona & catalla ſelanum ib 
At common law, Aing by attainder 
of treaſon, nat inti ed to any 
' Chattels, 


Y 


8 Wk, 


4 Fans of the N Meters | 


chbattels, which party had en 


autre drnit, as executor, c. or 
ee agg 
gate 


| Baron poſſeſſed of ee ght 


. of the fame farſeias-it by at! 


- . derof treaſon, &. 


Dot 85 60 fant eren 


whereof he is ſeiſed in ber ri 
it be be attainted of . 


thin was, or is for ſeited by at- 
of the bead of the cor- 


| poration 262 
At common law, a ſole corpora- 
tion, as abbot, c. by attain- 


der of treaſon 2 
king the profits of their abbey, 


Le. ee incumbenct7 


bat their ſucceſſors not bound 
by ſuch forfeiture ib 


But by 26& 33 H. 8. theſe ſole 


. corporations forfeited the inhe- 
Titance, and their ſaccefſors 


; Beg 1 62.6 hit 
| 1 | 253 
| By common law, all heredita- 


ments, whether in tenure, or 
not, as rents, Ac. are forfeited 


to the lig by attainder. of .trea- 


2 but inheritanoes purely 


» approprine to wy | 
on, are not forfeited either 


y common law or ſtatute, as a 
founderſhip, &:, ib 
At commom 1aw.by huſband's at- 


tainder of treaſon or felony, - 


wife loſt her dower ; 


by 1 Z. 6. THAN 


eld 
A manor is held of the king, as 


de coverture of his honour of D. apd manor 
Fo if tenant for life be * eſcheats for fi t tenant, it 

| of treaſon, 4ing bath freehold now parcel of the honour; | 
during life of attainted; and if ing grant it out again 
and & bs had 26 H. 8. generally, i hall beheld oth 
Ty aber of tenant jn ci our; but if it eſchaat for 
f 251, 252 treaſon, it is Ng rate of the 
 Atcommon law, a7 mop wore \ honour; and i ted out ge- 
f a. corporation aggregate, no- verally, i held i in ca- 


inſlances thereof 254, 255, 256 
In hat treaſons or. aot they ſhal 

have ſuch royal eſcheats 7 
257» 25 


ib 26H, B. in force as to forteitures 


Dye. 6. husband aint of bor treaſans within 25 . £057 


3 * . 
wand as hae it Hs. 5. 4 r v 


228 = a] — 2 
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” 


"Ge Bo a G'S 1 oe » 


wa 
w 
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1 proviſo in 1 Eli. 
whe clipping is ma 
yd firm the ri 24 
Teh ſons intitled to * roy 
bear eats on attainders of 
ſon within his =? P£ 


new treaſon 


He, who hath jura regalia, 51 | 


not have forfeitures of tenant in 
tail for treaſon ib 
Royal eſcheats by. preſcription ex- 
tend not to new treaſons 250, 
27 I 


| of e of Lands in 


county palatine by attainder of 
treaſon out of a county n 
or # con verſo 
Anciently, it one had been ſhin 
in open war againſt t 
"the Lap id ds fad, take 2 . 
feiture, and how, and where 
taken 242 
Kat, in all other caſes, 75 4 
felony or treaſon, 1 party 
died before 1 or aft 
| 1 and before judg- 
ent, there enſued neither . 
tainder nor forfeiture of lands 


er will 
* ind 0 ws 9 alc is lain, 
reſentment thereof he 
it his goods and chatte 
bot e preſentmen wy 
_verſable ; per a/cunr, he ſhall 
forfeit the rs of his lands for 
x year and day 343, 363, 40g. 
+ . to 492, 602 
One arraigned 2 felony or trea- 
ſon, 1 he be 


ted, 
it be found ales wg me 


far in Mau ep” 


party's death ouſted by Ratute in 


3» 344 
One attaint of pirdcy before com- com- 
miſſioners of oper and /erminer on 


28H. 8. according to courſe of 


SP Is lauds and 


treas 
age 257. 
No like clauſe in any other 2% of 


1 in tail is attaint 


How 10 bb computed 1 
Tenant in tail, or for life, or huſs 


* 


ere ran 


3 but it TOP. no_ctif= 
tion of blood: Page 354 


If huſband ſeiſed in jure ar 


.hath iſſue by her, and then ſhe 
commits treaſon, and i is attaint 
and dies, huſband ſhall be te- 
'nant by courteſy ;_ contra, if 
eaſon ton by her before 


ue had N 
ae a; 
king on office foun 
freehold during life of EAT 2 


tail 
Aitainder of treaſon, or Ah 7 4 


a co yholder g ires the king 
eiture ; hs it regularly 3 
Ioogs to the lord, if not a con- 


cuſtom. 60 


.trary 
By cuſtom of Kent lands of HT 


taint of felony deſcend to the 
heir ; contra of treaſon ; but the 
lands of one attaint of felony 


1 outlawry, or one abjuring. 


In petit treaſon and felony lands 


eſcheat to the lord; 2 
ma have diem, ana & 


1 


band ſeiſed in right of his wife 
is attaint of felony, 4% ſhall.- 
have the yeur, day and T 
agdiolt wife, ifſue and rever- 
fioner ib 


Forſeiture for treaſon. or felony to 


avoid g i 
.to time of 


mbrances relates 
ſe committed ib 


Two joint tenants in fee j one is 


attaint of treaſon, and dies; 
land ſurvives to the other, buʒt 
ſubjef to the title of forfeiture 


360, 30 | 


If one be outlawed on inditment 


of g te or tzeaſon, and pe 
the proceſs alien the land, 
or lord ſhall haye the 
Ea hich he held at time 4 
Ka amitted ; attainder 
2 to day * year 
in i * Br 


Jo what times ref; 


4 Tas of | the Principal Matters 


In appeal of Gear or murder by 
writ, 1 in iens, 
and 2 E 

„ lord's eſcheat is 
aſe- it relates only 10 the 
time of outlawry pronounced, 
the writ containing no certain 
time of offenſe committed _ 

Page 361 

Bur contra, if defendant had 2 
peared, and plaintiff had de- 
clared on his it and defend- 

ant had been convict and at- 

_ taint; or if appeal had been by 
bill, and thereon 

been outlawed, tho before ap- 
nce, eſcheat had related to 
e of fact committed to avoid 

av incumbrances 362 
Goods of perſons convict of treaſon | 

or felony, or put in exigent for 

- the ſame, or who fled, or ſtand 

mute, forfeit to the 47» ib 


y m_ 

forfeitures relate 4 
Alienation made [of goods] 1 
ö by felon, or traitor, or one 
"that flies; ue between offenſe, 
or flight and conviction, or pre- 
ſentment of flight is good, and 
binds the ting, if fraudulent, it 
is void by 13 En. 362, 367 
If a felon be killed in flight, and 
it be sound by inquiſition, for- 
- feiture his relates to 
why fligh 362 

33 not in, his goods 

; 7 rfeit on award of ex 

<4 10 murder, title of lord 1 
to avoid me/ar incombrances re- 
lates to ftroke given 48 591 


17 
In hoinicide per 


inforriniine, 
forfeits his goods, tho intitled, 


de jure, 0 a pardon on 
P.- 5 yore 


» 478, 492 
_ Officer killing felon Dh 350k or 


that reũſts, 2 —_—_ 


1 the killing Os + 499, 99 
to any u of the killing, 
ut of the cd, the 


Renn * 


Where one killin another nth 
on defenſe 
or not | ” d 
Forfeiture for fi — 12 1 72 Fa 
that for the ib 
In petit Bley pd forfeits his 
s, and ſo if ny fore and 
it be found he fled 5 30 
1n e of felony or robbery, if 
9 omit Wy of the goods 
en in his appeal, they are 
for ; and es in i the cl of a 
e a of robhery, where 
ap gat bu to the goods by 
* bailment, or finding 535 
If it be ſound viſum c 
that ſelon fl illed 
2 2 this — tho 
's death, is concluſive 
8 to . iture for the flight 
ü. 154 


By a6. ad of peine fort & dure 


orfeits his goods ; but it 


is no attuinder, nor gives any 
- eſcheat, nor works corruption of 


berkeiu l 
e burat in 


A nnd 4 whe 


* 


ble of purchaſing and re- 
tataing other goods il. 388, 


3 

On burning in the hand, he 5 

to de immedia reſtored to 

efſion of his lands ii. 389 

e alience may falhſy attainider 

in pies of 0 5 as well at time, 

or nr. Vide Falſifping At⸗ 
tainder 


For forfeiture by felo de fe, and 


'bow it relates. Vide Di odand, 
Felo de le. 

Vide Corru 
on of : 


| Foyery. 


"Expoſition on 5 Eliz. making it 
lony without clergy after for- 
mer convittion © 683 to 687 
Former 


d ; yet - der becomes 


and Kn, 


2 wy. * =_ 


. n to be conviqtion 


Franchiſe, 
„ by judgment Page 384, 682, . 
. P 9 5 685, 586 He, who hath — 2 
in any or publica- thief, gives t 
1 within CO Comer | — felon — within his 
5 coaviction, felon 686 jariſdiction, it is cauſe of ſeiſure 
a 4 conviQ- of publiſhing a falſe of liberty, but not murder 
1 deed forges a deed, it is felony Page 498 
9 vwithin the a#; ſo 2 corverſs0 Larceny cannot be committed of 
F ib treaſure trove, or wreck till 
s — for forend offenſe _ . ſeiſed; tho he, that bath them 
8 1 — wine of Gapchiſs, may have 
4 On => Ws record of firſt con- — 
e viction to be proved, yet the Fa —— 1 
y matter of it not be re-examined Bailiff of franchiſe having gael 
3 | ib _ andcuſtody of a felon is 
„ F able for his eſcape, 9 
p 1 * nnd Ebert F Cchiſes 28 49 
Fr z intent e Fran to be quit 
e 485 683 latrocinis & ſcapiis 1 4 
it What a » or afſent- 
4 ing to a ba 683 to 686 Bailiff of franchiſe cannot _ 
Te Aſent after makes not a principal, pom within his franchiſe, but 
it for that end it muſt * ſberiffs mandate ü. 68 
17 dent, or concomitant 684 Fer Franchiſes of coinage, Vide 
of Making a falſe , vii F ; 
_ No, nog 
Fi Where inſertin a clauſe in il ture. 
in vithoot direction of an | wn 1 
es. » Or not Frank-pledge 
e- Forging ſurrenders, admittances, 2 1 
8, oer or court-rolls, within this a benen alt ender geben eie 
89 ib to have been in frank-pledgo, 
ht erging deed or will, ee ſave clergymen. noblemen and 
to a leaks, or rent. charge IP knights, and their families 
89 25 it ; ſo is forging ü. 74 
der t of leaſe for years, but A moſt excellent conftitatian-. 
1, my 41 3 415.4, 24 
It Where one publi a Vide Imerrements. 5 
5 e * (25 
r 10 a r 
1d, 685 - Freſh Suit and Þurcuit. 
Forging a will of goods within ic Sth 93 25 wants 2 
us, 33 ib ö en on appeals on freſh 
at ſtatutes or $39» 540, $41 
within it, or not n How fret fit to be enquired | 
Juſtices of aſſiſe, ce „6 4. $47 
ner have expreſly cognizance 4 | 
It offenſes lad this a2; it ex- fecit. vide Cozoner, 
for- tends % J. K. but dot to jul. 2 — Inqut ſt of ttice. 
7 i tices of peace 2 
ner ; 


1 


contained in the Two Panrs.” 


Gaol, 


1 : * 
. * 


| Where gaolers may ng; 


l. 1 
Sometimes juſtices ſend 37 
not having their bail ready, to 
ſome private 
Priſon, fc," till they can find 
1. but this difliked by the 


e and geen bes ag 


ceite felons, whether commit- 


ted by juſtices, or attached ex 


Mie by conſtables or private 


men 585, 504 to 
By flatute gaols of countics w_ 


Joined to counties 598 
in irons to prevent their IP 7 


| — in gaoler by dareGs of im- 2 


ment to make a' man be- 


r pe againſt his — N 
Awe, 


y— 
an exem 3 
that of the — 1 oY 


| Charges of ä ts 


* to be * 


1 
# 5 - ld. th - 


iſon, as New 


0 2 ? 


4 


5 2255 if dens of the Pegel als, 


— 


- Guot Samer Pꝛiſonc r. vill, where taken; but 
_ | E by priſoner, if able; 
123 ww fri8ly, that not, how levied” ii; Page 
dient murder; thetefore, Vide Arreſt, Bzeach of Pꝛiſon 
were 4 / ove dies in gpl, co · Commitment, Elcape, Ref; 
roner to be ſent = enquire * cue. 
of his death © FP 
Clerk ef crown” to ay © Ag  Gaol-delivery, h 
| Lu dying in king's | bench pri- ih 
- fon . * Jafces may al 6 coroner 0 1 
E a Il. 31 
gaoler liable to 7 wee their records e 
| privonen vo but not, if party + into the ex * * bo 36 
itied by a dourt of record "The direction 
583, 534 © coniiniffion aa 
If commitment. 3 ho cauſe, By ®'R:'2. IX: 
in ' falſe impriſonment jaſtice in his own coun ib 
Bay aver chat it was for felony How expounded d 33 F. 8. as to 
; | . a, the coun "4 rohibition 
But he is not bound to bs " afoulty*Gifperſed wi by a nor 
Commitment by ft 20s 'B; 2 of London of th 
ommitment dn ice ought to cha m e 
be to common but if of- 4 4 in Norwich ib 
| fenſe committ — ty ta- Mey proceed againſt priſoters, 0 
ken within a franchiſe, bk in gaol) on 2 before 
matute to gaol "there" der, or any 9 


latte of peace muſt ſend to them 
their indictments not deter- 
mined, whether of felonies, or 
8 e ih 
to 
the he rtf; in whoſe . 
under whoſe tefte it is to be 
H. 32, 33, 261 
What to be done on return of pre- 
cept ll. 33 
May” take ta Acker: try, and 
"give judgment ſame oy | 
34 


Ii. 
Way command theriff ore 4 ta 
return'a"patmel ** 1 34 
They may deliver by proclamation 
dus imprifoned, w here no 
indictment preſerred, or indict 
ment preferred, and ignoramus 
© found, which er a uns, no 
de done by juſtices Tees of Ld and 
: terminey, or 


peace ib 

Ma erke. take indie ment; of 
rs in gaol ih 

"Where 


Ja 


0k a. a Aw 


5 | Hen against 


Th ma e 1 
Others may be added, or their 
gy peep rg . 
non omnes | 
gabſequent juſtices have on by 
fatute to give judgme £ IP 
. reprieved after convi 


May award execution on e 
given by former 2 
If one be indicted and outlaw 
for felony before julie of 
ce, yet if he be in pre 
y common law juſtices 0 


_ delivery may. award — 6 


on t at outla 


x 1.8, 6. may 
e 5 ae. 


old commiſſions or commiſſioners 
I continued not, wired 
Juſtices may receive kppe i by bill 
againſt any one in, gaol, 


aſſign coroner. to an a Fj 
and 78 phe? ann —2 


lee in a foreign county ii. 36 


Sh nf. is to deliver to them names 


ans gap] ox. bailed 


If an ag limi Sa, 3 
to be hear ho Tg hrs 
juſtices of peace ; gere, 85 
cher juſtices of gaol- elivery, or 


and termi hear 
Leier . | * 


2 in * Two P AAT. 


N ſpeaks only of jaſ- 
in the county, it may be 
tried pres, before juſtices of 


Yer and termingr, or 


very 

. = of g e may 

ſoners babeas corpus to 

eriff of Exe county, with z 

precept for him to receive them, 

wit. 3 a felony committed in 

chat county, tho it be _ of 

their circuit 1. 37 
Of neceſſity jufticesof gaol · delivery 

have in ſome caſes Lege out 0 


the precincts of their PRE 


1 they can ine proces of af 


outlawry 7, 

4. and J. are 10 Ha ae 
tices of peace, and by 4 F. 3. 
jade of : [tel 2 fag 
J £20 » 4. 
2 is tried 1 

appears not, the juſices f 
8 8 out proceſy - 
. B. becauſe record not 
egy them ;. ; ror ea juſtices of 
gao elivery make out -proceſs 

: 8 — returnable before 

e ju eee 1 

Neither can they proceed to out-. on 
lawry before 8 as Jaf: 
tices of oper and terminer, where 
indittment taken before juſtices 
of peace, but the intire record 

- muſt be removed into B. R. by 
"on. 2 _ thence 
ceſs of outlawry iſſue ii. 32, 38 

By 26 H. 8. what crimes ———_ 
ted in Wales, juſtices of peace 
and gaol-delivery in counties ad. 

nt to Wales hare power to 


riet eee | 3. 3 


4 its of the Prin Matters 


* TI 
17775 K hep : 

other felonies - age. 38 
They are by ftatute to wo 1 their 


OG.» 


| ſeffions, where county-court held, 


2 495 
„ fe to give judgment, or 


Rs r 


by another judge, with- 
Out knowing on what ue 


7 
#2 gael. delivery Vide. T rial . 
| 7 of making juftices of _ 


in coxntios palatine, 


3 e reſumed Vide Coun⸗ 


2 8 vide Common Court. rf, Jul- 
$18 3 of Foy 


2 


£ Gar's Vide e Ref- 
8 | titution, Seizure. 

Grand Lirceny- Vide Larceny. 

1 Grand Tarp. Vide le Jury. 
3 8 8 f. OPT 
offices, | concerning adminiſtra- 
tion of juſtice, 
3 is 
eath- 706 
| Grant of a W quam 
bens geferit, tho 


C 


they do 


not ſend — precept 
to the ſheriff to return. Juries 


Cauſe neceſſary to be expre 


S: of 
s bench, Dye 


Where 


9 


bold, is determined by his death 
Page 5 


But grants of offices of a 


kind, or of lands durante rin 


© Placits, are not determined with. 


out ſome 24 or declaration b 


for — 
ſame as forfeiture for felony; 
but a difference in grants thereof 


2 
eee e. 


his honour of D. eſcheats for ſe- 


d  lony of tenant, it is now 
of the honour ; but ific eſcheat 
for treaſon, it is no parcel of 


the honour ;- and if granted out 
he e 
254 


| * Eibeas 7 IT 


406 15 
WIr . n 


Au r a tenet was he- 
reſy or not, and nient ob/tante 
return of dioceſan, 457 * 
 livered party impriſoned on 
writ - » 408 
gs. 9 ed in 
commitment, in order to be re- 


turned on Babeat corpus 584 
It ic a writ of right, or error 


to determine whether 


impri 
ſonment 


juſtices of gaol deli 
may ſnd ton by this ak 


to ſheriff of another county out 
of their circuit 
Of writ of habeas 


U. 37 
corpus ad ſubji · 


ciendum, and bailing thereon 
I. 143 to 148 
What to be done on return being 


. 146 


Whence it indes, ü. 143, 144» 

When it ifſues out of C. B. " 
perk rh it is where 
ayes, 
with an 


„ or to char 

| 1. 15 T 312, 
13 
5 Ut 


* 


t ww == WE Hs, WA 


a R-. % . i > Sia i % 


contained in the Two Pars; 


6 


IK one be ſued in C. B. or is ſup- 
poſed do be ſo ſued, and is ar- 
reſted for a pre-ſuppoſed miſde- 


* 


meanor, or for felony, this writ 


lies there; and if it appears on 


return, that party is 1 


committed, the privilege ſh 
d 


be allowed, and party diſ- 
charged; or if doubtful, bailed 
to appear in B. R. ii. Page 144 


IF one be ſued in C. B. and is ar- 


reſted and impriſoned for felony 
Oe. 8 habeas corpur 
ought to return the cauſes, as 


C. Z. have now by farute 


| original 
Jariſiction to bail, diſcharge, 


or commit on this writ one cotn- 
"mitted by council-table, as well 
"a . R. and that tho party 
hath no privilege ii. 144, 145 
J. R. and Chancery have an origi- 
nal Juriſdiftion to grant thi 
© writ and bail, &c, tho no pri- 
vilege returned ii. 145, 12 
Of habeas corpus ad faciendum 
* recipiendum n by BF. KR. 
when granted, and before whom 
returnable © beagle 
If a civil action and matter of 
crime be returned, and action 


appear to be fraudulent, pai 
court may commit him to the 


marſhal with bis cauſes, tho 
they, are matters of crime ib 
On writ ad faciendum, tc, not 


- ſingly a matter of crime ought 


to be returned, for that belon 
to writ ad ſubjiciendum 

When habeas 

and cauſe is returned, chancel- 


lor may judge thereof, and may 
© diſcharge af priſoner to ap- 


pear in J. R. or may propriis 


dif. 


term N 
Sending habeas 


corpus in criminal 
, _ cauſes iſſues out of chancery, 


 manibus 
and thereon B. R may proceed 
to bail, &c. 
But if chancellor 
not, but bail him, ſurety muſt 
be to appear in B. R. or if 
chancellor will do neither, he 
may commit him to Fleet till 


term, and then he may be turn=-" 
ed over to B. R. and there —— . 
ath 


_ ceeded againft ; chancellor 


no power to proceed in criminal 
cauſes | ib 


Habeas corpus [ beſore 31 Car. 2. 


n record in F. N. a 


ii. Page 147 
. hint 


in criminal cauſes ſhould regu- 


larly have iſſued out of chance- 


e recipiendum 


not warranted by law, and as 
to perſons in execution, forbid- 
den by ſtatute ti. 148 
Habeas Corpus removes body, cer- 
tierari record U. 210, 211, 
Court cannot en bare return of 
habeas corpus give any judgment, 
or proceed on record of indict- 
- ment, unleſs d by cer- 
tiorari ; but it fiands in ſame 
force it did;. tho return be ad- 
| judged ill, and be diſ- 
charged; and court 
iſſue new proceſs on indiftment, 


b tho contra on habeas corpus in 


civil cauſes, for therein it is a 
ſuper ſedeas ii. 210, 211 


By whom habeas corpus to be 


figned ü. 211 
For other matters. ' Vide Certio- 
rari. 


Eawks. Vide el | Stas 
Fereſy. Vide Religion. 


LY 


low may - 


A 


/ 


\ 


; Ifa 


4 Tan am e 


8. Fe) defined Fu- 425 
wolontary hothicide defined 471 
TIO, indictment muſt find 


matter, or if, indictment 

e of murder or een 

2 N 
voluntary, how jury to 1 

W in ſuch caſe muſt plead 


s 478 
| Diviton 2 27 Hivebentary Ma 


If ond thoor at burr, and by ca- 


ſualty bis hand — and ar- 
5 ib - 


5 is pen caſually let fall 
K a 
71 Er, Ed and . 


other 8 
Zut if he voluntarily a7; it 


without giving ave warning, 


whereby it kills another, it w 1 | 


be at leaſt manſlaughter, g 
- dtbitam diligentian non _— 
Soif one be felling a tree in his 
own ground, and it fall and 
Kill another, chance-medley ib 
chance excuſe from felony, 
it excuſeth not from treſpaſs ib 
If two play at barriers, .or run a- 
tile by ting's command, and 
one kill the other, it is per in- 
 Jortunium ; but withoutit, man- 
laughter 73 
ool-maſter correct his ſ 
lar, Ce. who by ſtruggling, or 
— ns dies, only per fins 


| "But © if correction ba 408 
inſtrumen 


e 
murder i 


Several come to enter the houſe o* 4 


A: as treſpaſſers, 4. ſhoots and 
kills one, manflapghter; contra, 
if they had entered to commir 


" 'n felony © ib 


Where, on an nn 


were breaking into the houſe in 
- the night, the maſter killed a 


2 hid in a buttety the 
fear of being Sy, 
them, (the ſervant being mi 
taken for one of the thieves, and 
not diſcerned in the dark) it 
was held 0 eiony; ert, 


10 5 


Ir on knowing that pe 
405 along Ren 
e, ot ſhoot an arrow ior 
the bouſe or wall, with intent 
to do hurt, and one is thereby 
ſlain, this ig murder; and if 

without ſuch intent mapſlaugh- 
ter, and not per infortunium, "2 
cauſe a2 unla 475 
One, in ſhooting at a deer in his 
own park, hyjaccident kills an. 
* man, homicide fer infor. 
tim, but contra, if it be in 
the- park of 4 firanger without 
_ his licence, then it is man- 


laughter | ib 


4. r fone at a bird, and 
thereby Kitts a man, to whom 
= harm intended, ber infortu- 


ib 

But if he kad thrown it to kill the 
| try, or cattle of B. and the 
Ice accident had happened, it 
kad been manſlaughter, but not 


murder ; becauſe not with in- 


deaf to bart the by-ſlandert ib 
An a# prohibits Mooting'in a gun 


without ſuch a qualification, and | 


under a penalty ; one aniquali- 
fied ſhocts with a gun at a bird, 
and it kills a by-ſtander by ſome 
accident, that in another caſe 
would have amounted only to 
chatice-medley ; this no more 
| than chance · medley in him, keep- 
ing a gan in ſuch caſe, being 
oni malum þr obibitum 47 555 


A ſervant ſet by his at}? a 
watch in the night in a COrne 
field with a charged, and 
ordered by him to ſhoot when 
he heard any buſtle in the corn 
by deer 3 maſler himfelf impro- 

N 9 
2 


e 474 
ople 2 


3 i _ 
5, Poet. ao ö ck. oo acc. aa ni — r 


rere ee 


X R A A err MmRELINMAASSCSTEHH EEE r 


7 


ao :o mrrS 6H 


| ought to have ok 


"contained in the Two Pazrs. | 
Homicide ex betta, T0 TOY | 


Jontary, partly involuntary 


itently roſhes into the corn, 


"ſervant ſuppoſing it to be deer, 


ſhoots and kills his maſter, only 
chance-medley, Lagede ſervant 
miſguided by his orders Page 476 
But if maſter ad not given ſuch 
1 it would have 
avghter, becauſe he did 
ibere dabitam diliges- 
751 to diſcover his mark. ib 
A. drives his cart careleſly, and 


it runs over a child iu the ſtreet, 


if A. haviog ſeen the child, yet 
. on apon Hay h mur- 
der; but if be ſaw pot the 


Page 4738 
Neceſſity of two kinds: 1. Of a 
private nature. 2. That which 
relates to public * 25 
ſaſety f 
Former obliges one to his _ 
defenſe and ſafe-guard, and what 
g ge this takes in ib 
Two kinds of homicide /e den- 
denda, and reſpective conſequen- 
ces thereof ib 
Homicide fe n defined 
479 


child, manſlaughter z but if What circumſtances therein ob- 


child had run croſs the way, and 
cart. run over it before. jt was 
poſſible for' carter to ſlop, it is 


infortunium ib 
Idee riding in the ſtreet whip bis 
horſe to pot him into ſpeed, 
and run over a child and kill 


him, homicide, and not in-' 


fortunize ; and if he had rid fo 
in a preſs of people with 5 
to do hurt, and horſe had killed 
another, it bad been 29 5 
I 
Bat if one be riding in the ſtreet, 
a by-ſtander whips the horſe, 
whereby he runs away agaiaſt 
will of rider, and runs over and 
kills a man, itis chance-medley 
only, in which caſe jury are to 


find the ſpecial "matter; yet 


where coroner's inqueſt findin 
(ſpecial matter ttands untraverſ ſed, 
court will receive: verdict of not 
Aon indiftment by grand 
inqueſt, ang party conſeſſin 
dictment by coroner, ſhall * 
on pardon of np 476, 477 
Killi ing another infortuniun, 
not in truth as, 1 ver- 
dict rg party forieits 
his goods, and why ; tho he 
fe de jure 3 
ardon of courſe, yet he is not 
to be diſcharged, but bailed till 
next term or ſeſſions to ſue out 


ach pacdog a 


to 484 
There being malice Ub ory 
and B. they appoint time and 
place to fight, and meet, 4. 
ives firſt onſet, J. retreats as 

ar as he wan with ſafety, and 
then kills 4, who had otherwiſe - 
killed him, Eonar becauſe 
they met by 479 
There dae n. between 7 ] 
and B. * meet caſually ; A. 
aſlauls B. and drives him to 
the wall; Z. in bis own de- 
fence kills A. this He drfendendo 


ſervable 


ib. 
A. aſſaults B. and B. preſently 
thereon ſtrikes A. without flight, 


whercof A. dies, this is man- 
ben 5g but if B. ſtrike 4. 
again, but not mortally, ang 
blows paſs between them, and 
ar length B. reyres to the wall, 7 
and being preſſed on by 
gives him a. mortal wound 
whereof . dies, only 1 defene 
dendo ib 


A. by malice mekes a ſudden a- 


fault on B. who ſtrikes a ns 

.and bearing hard on A. 

trents to the wall, and in pol 

himſelf kills B. whether mor- 

der, or e def endende; what +» 

fat the queſtion depends on 
479, 439 


ln homicide fe defrndende, ſomp 


0 


4 r of the Princigal . 


wor if he be merely N. only 
er infortunium Page 480 
' afſavits B, who flies to the wal), 
or falls e, his ſword, . 
in bis hand, 4. runs violently, 
or falls on knife, Oe. of 
Na any ſtroke or thruſt of. 
ferred by B. and dies, per infor- 
57 * bert, _ „ 
_ % 95 481 
Bs who kills in his own e e, 
- "ought to fly, as far as be may, 
"to 25010 violence of aſſault, * 
bote he turn on aſſailaot 
3 105 


| 4 
Is 2 againſt duelling ib 
8 | 1 be aſſaulted by priſoner, 
r theriff, or bailiff id execu- 
tion of his office, he is not 


dior to give back to the wall ; 
tif he kill aſſailant wichovt 


ſuch rettet, only 4 * 
* * like of A conſtable, « or m. 
But if e prifover reſiſts not, but 4 F 


ves priſoner a mortal ſtroke, 


a pr officer for fear of reſcue 
£ 


is murder ; for here was na 


"aMaule firſt made by priſover, 
ad ſo cannot be ½ dz fe 
in officer 


Difference between civil ons 


and felonies 


f one be in dan of wreſ 4 
" . and he flies, 
and bailiff kills him, . 


cup. in debt. 


Bat if felon flies, and cannot bo 
otherwiſe taken, if be be killed, 
ifiable, and officer forfeits no- 


ing 3 | ; = perſon killed forſeits 


his ow ib 
4 thief aſſaults a true man, either 


abroad, or in his own houſe, to 


rob or kill him, true man not 
bound to give back, but i 
juſtify killing aflailanc, and 
4, no felon 


Tf A. aſſault 4 ſo fiercely, that's 


of Ag bis life, if he give | 


if . = to the groyed, 2 


whereby be cannot ff if .k 
BYE dae 25 ik 
. Where firſt aſſailer may be * 
kill the aſſailed 1 N or 
not to 484 
If 4. aff 2. nd Yet 
9 5 4 N Ty 
voi auk o 
ves kim, and chen 54 25 
driven to the wall turns a 
and kills . , 


dende 
But if 4. aſſaults B. firſt, ut 
re-aſſaults A. ſo fiercely, that 
4. cannot retreat to the wall, or 
other non ultra, without danger 
of his life, nay, tho 4, fall on 
ground on the affault of B, 
and then * B. murder 
manſlaught 
Where one is aſſaulted ſo beverly, 
"that he cannot fly, law will ig. 
terpret this neceſſity to a flight 
to give him the advantage of 
endende; but contra, where 
rit affailant is re · aſſaulted ſo vi- 
gorpuſſy that he cannot fly, lay 
Will not let him take advantage 
- of this neceſſity, the conſequence 
of his own wron ib 
Where 4. the firit aſſailant flies, 
and the affray is interrupted, 
and B. the firſt affavlted purſues 
A. to kill bim, and 4. 2 his 
11 1 on neceſſity of ſaving hit 
kills g. it is bat % dif- 
dende; but when done altoge- 
ther, without any interval of 
flight or parting, and B. gains 
the preſent advantage by bis 
- a3dreſs or courage to preclude 
fight of 4. and then 4 kills 
Fe ml aughter - 483 
he to vantage of % de- 
o to Ie Killing malt not 
1 or to gain advan- 
os of breach, (Fc. it muſt be 
m the danger, as far as party 
| either reaſon of ſome 
1 or other zox ultra, or 


reh of dil: ll perm 


4, 44 466 
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Whether party Killing was guilt) 
1744884 of A, con "79 
© able in theſe caſes Pages; 
bat offenſe, if one kill another 
- in the Tr N of the 
* life of a man aſſaulted by party 
" Cain - | 484 
A, Afahlte the maſter, who flies as 
fr ad he can to avoid death, ſer- 
"vant Kills 4. in defence of his 


- miſter, it is homicide de/enfendo 


"the maſter, and ſervant ſhall have 

his pardon on courſe ; ſo where 
maler kills ia neceſſary defence 
of ſervant ib 
Like law, where huſband kills in 
© defence of wife, parent of child, 
nud & conver/o ib 
How far relation of acquaintance, 
" and mutual ſociety will excuſe 

one companion killing id neceſ- 

fary ſafe-guard of life of an- 
e ataitwpGiig"to'rhb or 

illin attempting to rob or 
| kill” other in caſe of neceſſity 
puts him in contdhion of % de- 
fame Nis neighbour 484, 485 
A woman kills a man aſſ. ufting to 
"Faviſh her in the attempt, % de- 
 fendendo ho 45 
$6 it is, if hoſband of father kill 


bim io the attempt, if it could 


not be otherwiſe prevented; but 
if it might, it is manſlaughter 
What the offenſe in killing him, 
kat takes the goods, or doth 
dn injury to "the houſe or poſ- 
ſeſſion of another, herein man 

differences, as between z treſ(- 
Palable and felonious #4, and 


| 1 Tas 
If A. ets title to the goods 
"of J. take them away from B, 
8s a 'treſpaſſer, J. may juſtify 
"beating . dat if he beat him, 
ſo that be dies, it is manffzugh⸗ 
| 55 486 


ſfelonious a2? themſelves © 5 


: 
* 


ber $ 
4 id in poſſeſſion” of F. L houſe, 


B. endeavours” to enter on him, 


Ali ean neither jullify aſſavſty nor 


© ehitained Wd bs the Two Park *. 


beating of B. becauſe J. bad 
right of entry; but if 4. be id 
poſſeſſion of a houſe, and B. as 
treſpaſſer enters n him, A. may 
 toliittr manus imponere to put 


him out, and if B. reft, and 


aſſault A. then £4. may juſtify 
| beating him de /on aſſault dev 
meſne age 485 
But if 4. kill him in defence of 
his houſe, it is manſlaughter 
485,486, 487 
A. being in poſſefſion o ould by 
| „. endeavoured to enter; 
and ſhot an arrow at them with- 
in, and 4. from within ſhot an 
arrow at thoſe that would have 
entered, and killed one of them 
not fe defendenido, but man- 
laughter, becauſe no dan 
A. life from them withbot 


. 85, 486 
If B. had ehtered imo he . 


and A, kad gently laid bis hands 


on him to tura him our, and 
then B. had turned on bim and 
aſſaulted him, and A. had killed 
him, fo if B had entered on 
him and affaulted him firſt, and 


A. had killed him; it had been 


only fe deftndends, tho entry of 
B. was not to murder; but as a 
treſpaſſer to gain poſſefion © 486 
A. in ſuch cafe beiag in his own 
houſe need not fly as far as he 
cn | ib 
Huſband kills adulterer in the a#; 
_ manſlaughter 6 
Difketeste Ureiveii killiag a man 
attempting an 48, which is ſe- 
lony or otherwiſe, as to making 
it r uffn, Se, 18 
If one come to rob me, and take 
av a felon, and 1 kill 

him; it is #e Afndenub at leaſt; 
and in ſome cates juſtifiable, ib 
At common law, if a thief had aſ- 
ſaulted 4 man to rob him, and 
he had killed him in the affault, 
it had been t enn; but 
quere, whether he had forfeir- 
ed his goods 487 
T9; One 


1 


4: "edi it, and 


I Jr doth not indemnify killing 2 — 


Iran ao ia | 
| | One er a burglary with 


intent to ſteal, or kill, or at- 
- tempting to burn the houſe of 
another, if owner of the hooſe, _ 
._ or any within had ſhot and killed 


* ha been ſo attempting, this 


n no felony or forteiture 


Page 487 
By 8 H. 8. killing any one at- 
- tewpting auy robbery or mur- 


der is or near the bighway, Ce. 


or in a manſion- houſe, or at- 
tþ "ew privs to break a manſion- 


4+” who Au (tho a Jodger 
4 e ſhall be abſol 


nitted and diſcharged of the 
225 of ſuch perſun ib 


There being malice between 4. 
4s and B. and havin 9 of- 


ten, and afterwa meetin 
_ Auddenly in the ſtreet, A4. 1040 
he would * t him, B. decljn- 


. Called others to witneſs it, and 
A. purſued and ſtruck him firſt, 
- and B. in bis own defenſe killed 
Fla, he was aequit from any 
ſorſeiture by this 2 487, 488 

Trefpofle in houſes, or in or near 
| , highways, are left as before -j 
6G 


f Jon, where ſelony not accom- 
jed with force, Van Killing 


* 


one aewpting to pick a . 


wid breaking of a hooks in he 


day this a extends to, or not ib 


I One attempting wilful burning of 


* a bouſe rs killed i in the attempt, 


If any felon, after ſelony commic- 
ted, refiſt thoſe that attempt to 
, take him, or fly and be killed, 

© this killing no felony 3 but hs 


| a act relates not to it 
If a felon before arreſt reſiſts and 


fies, or after arreſt eſcapes and 


wa 


Py 5 


4 
% 
" 12 
* 2 
On 


to the wall, and 
or reſiſts, B 


the killer is free from forfeitare 
Fr without aid of this a 1b 


L. Jongg er if B. after 
"4 AR 40 elivered of his I ac- 
cord runs into the place, where. 
it ig to fall, and ſo is killed, 4. 


en, a0. awe 


able to take him without killing, 
Kills him, officer ſhall be found n. 
wifty; but if he could have 
1 taken without killing, it 
. is mauſla 1 at leaſt i in whe 
officer, Jory is to inquire, 
whether done of neceſſity or not 


Fate 489, 490 


So where private man without war. 


rant, of. neceſſity kills a felon 
reliſting and flying before arreſt, 


. or; after arreſt eſcaping and fly. 


ing, tho felon not indiQted, it 


* the night by any perſon, | is juſtifiable, for in ſuch caſe, 
law makes every one an officer, 


to take a felon 
. felon is — and in bringing 


2 887, 588, 
He 77, 78, 92 


2 villagers purſ 
of pe ty kill him, . 
Nn 439, 


A felony-done, but not by A. 204 
Z. hath a warrant, or hue and 


comes to B. as conſtable to 
e 4. * attempts an eſcape, 
„ kills bim of ge- 
cell, tho 4 be not e 


_ juſtifiable 
In all caſes of homicide b) W 
ſity matter may be pecially 


preſented. by mw or coroner's 


; — veſt, and ty may 
bi s preſently liſcharge without 


put. to plead, but may be 


: or d again, if former indict- 


ment falſe; contra, where indict- 
ment fimply of murder or man- 
laughter 491, 492. ii. 158 
ponttion on 21 F. 1. de nali- 


. Factoribus in parci: 5491 
8 where priſoner is not to 


feit his goods, but be Acquitted, 
3 | 493» 494 


forfeits nothing, guære 


493 
If cotoner's _— find ſpecially 


7 E, fendendo, | Jha} be Ar- 
e "A, n whether it 
(1+ 8s was 


r er err PARSED EIS ORD on Ho SM 


contained i in the Two PARTS. 


, was in his own. ge or not. 
"before he ſhall have his pardoa 
of egurſe Page 493 

19 414 who commands king's 
in an offray, is reſilled. 


need not be pack to the 


* and if he kill thoſe chat 
tie a riotery who reſifls, by 
| theri, juſtice of peace, or con- 
fable, or his ts, no felo- 
- Dy at common law, nor makes 


© apy forfeicurs $3, 294, 095, 


4 
What aothority homicide in Execu- 


tion of juſtice requires in the 
© judg * officer, who executes. 


| 1 ment 
Where jud hath joriſdiction, - 
+ he err, officer in executing judg- 
ment juſtified ; contra, where 
jod no juriſdiction 501 
1 1 — or before arreſt A. an in- 
nocent man ſuſpefted draws his 
| ſword and De B. 1 party 
fuß Qin B. preſſeth on 
N 17, ig to „N. detain 
bim, and in conflict 4. kills B. 
it is murder; but if B. Fills A. 


ſtifable Ti. 83 
1 or after arreſt, bailiff on 
aſſault made on kim kills the 


K it , 9 neither + 


li. 83, 
Odds perfect. by. e 
s purſued by 0 ö 

cets ns K 1 


Peace or juſt uſpi icion — 
ter e ſhall not 

g Yield themſelves to theſe offi- 
1 but either reſiſt ot fly be- 
fore taken, or being taken re(- 
eue themſelyes, and feſſt or Hy, 
and are on neceſſity lain ; no 
© felony in officers or aſſiſtants, 
Y tho parties killed are 33 
=. 58 

Iy their reſiſtance . 
Wy fr of the Zing in his jor they 
aw their own blood on them- 
"ſelves, and ars accellaries to 


their own deaths ii. P. 86, 118 
One charged with ſuſpicion or fe- 
* on juſt grounds, and where 
| elony is actually done, tho 
be de innocent, yet if he reſiſt 
officer after notice that be is 
ſuch, and aſſault him, and of- 
ficer "kill him, no Arie | il, 92s 


If he fly, and cannot be * 
wiſe taken, whether officer may 
kill him 490. th. 9 

One is dangerouſly wounded, 
conſtable is killed on purſuit of 
_ offender, murder; but if be 
kills offender, juſtifiable i. 

A warrant. iſſues inſt one fir 
treſpaſs, or breach of the 
and he flies, and wars 
PB be eld to arreſt, or being pre: 

n eſcapes, ' and officer kilts 
him, murder ii. 117 

But if he either on attem t to ar- 
reſt, or after arreſt aſſault offi- 
cer who hath the warrant, with 

intent to eſcape, and officer 
ſtanding on his guard kills him, 

- neceſlity excuſeth him, and-he 

is not bound to retreat ii. 117, 

117 

Wheres warrant iſſues againſt a 

felon, or only as one ſuſpoct, 

-and either before or after he 

flies and defends himſelf with 
ſtones, c. fo that oficer kills 
him on neceſſity, no felony ; 
and ſo where conſtable, doth it 

2 n Meli, or on purſuit af 

Ii. 1178 

But where warrant is againſt one 

* & only, what cautions to 

uſed ii. 118, 119 
rb man may arreſt a felon ; 
if he kill him of neceſſity, he is. 
excuſable; but then it is at his 
2 that he be a felon ; if not, 
at leaſt manſlaughter ii. 119 

Is caſe of juſtifiable homicide, or 
that which is not felony, what 
coroner's inqueſt to find, and 
bow R to be, and what 

proceedings 


* 


"RK 
I 


of indictment PR appeal 


male 


4 TA of the Printipal Witter: 


” — 


$41 


| proceeding to be had therein in 
l the priſoner 
u. P 70 


defendant cannot = ary = 
mall bave advantage of it on 


neral uſe © 
rea committed by- B. 44 
that him, knows it not, 


: law ſame as if he knew it, only. 


eee 
. 


out. 


Wiese aſſembly to defend. 3 
. houſe juſtifiable z it is a man's 
| caſtle of delence 445» 487. 


47 
Mana bn aſfanlted in his boats; 
a treſ attempting to gain 
he need not fly as far 
— mayor for he hath the pro- 
- reQtion- of his houſe to excuſe 


dim from flyi ing 436 


Where an , battery bony: 
cd. — or juſt; o 


1 4 
. ALT 


: " Surter and Panllaugheer, 
ue and Cry. 


| 15 d warrant to Fat thke 


Gr — without 1 49 of 
ice Peace, an no 
oh 3 3 1 61 and 
illing an oants 
Aale, ande all ra 
. faQtors in ſame field principals - 
in the murder 4505 
Conftabls and vill bound to pur- 


fue, or elſe fineable 388. is. 


| „ 102 
One preſent at Smit & 

felony bound to endeavour. to 

„ take felon, or raiſe Bui and 7 


. pier "an and 17 


enemas.) Vie Bu 


It is the old common law proceſ 
aſter felons, and ſuch as have 


duantealy wounded 1 


* Ph: t. A on 1 5 vo, 
. 


| ib 
501 K. 1, how and in N 
to be levied 
Statute of Winton ti 
' proviſion touching but ate ery 
98, 

Leidel and not purſued, an by 
ficle inquiſible in the eee ii 99 
ho ſometimes proper to have 2 
 Jultice of peace to direct his 
warrant for raiſin 4 bas and ch, 
* not of nece or ſome. 
convegient 4 99, * 


purſbagts i in conftable's ze 


may plead the general iffue on 
7& 21 Tac. therefore expedi. 
* le be called to this 
| ii. 99, 100, 104 
te mige country in 
lence, wh wire is called cry 
7 e pais 1, 100 
If raiſed; and no felony commit- 
». Or on an innocent man, 

| how they that raiſed it are pu- 
was, il, 102, 104 
ere muriler to kill purſuants, 
tho without warrant or conſtable 
11 11, 100 

What party raiſing 1s to do, 
and what du of conſtable 
thereon - © il. 180, ro! 
Purſuants on ſuppoſed felony, 
not aftually committed, may 
| and <d, as If real 


an 

WES done ii. 101, 102 
ere needs no averment that a 
felony was done in juſtification 
. of im ent on bug and cr 
I ii. 101, 102, 104 
Yet'it muſt be averred, thaf an in- 
formation was given that the 
_ felony was done, if arreſt be by 
that conſtable that firſt received 
the information, and ſo raiſed 
the bur and cry; or if arreſt _ 

me 


Yer ma ma 


4 erer NO. 


only felony done; and therefore 
arreſt of perſon is left to diſcre- 
tion of couſtable, or people of 


ſecond or third vill; he that ar- 


reſts any one on ſuch | 
bus and try muſt aver t 
ſulpeted, and, ſhe a reaſon- 
able cauſe of ſuſpicion ib 
If one purſued on hue and cry be 
in a houſe, and doors ſhut, and 
refuſed to be opened, conſtable 


on demand, Oe. may break 
open | ti, 102 
Same law on dangerous wound gi- 


ven, and be and cry levied on 
_ offender, | | ib 
If offender cannot be otherwiſe 
taken may be killed. ib 


Conſtable on bus and cry may 


ſearch in ſuſpected places with- 
ia this vill, yet his entry muſt 


be per offia aperta, for he can - 


not break open doors barely to 
ſearch, unleſs party be there 


2 ii. 103 
It is a ſort of proceſs, whereby 


. conſtable may arreſt by _ 
921 


don . 
Pyrſuants to take ſuch as they 
have probable cauſe to ſuſpect ih 
ib A total alienation of mind excuſ- 


| | ib 
Who are ſuſpicious perſons ib 


Where they that live and have 


land in the hundred are compe- 
. tent witneſſes, or not, in ac- 


ion againſt hundred ii, 280, 


Fusband and Wit. Vide Co- 


verture. 


= 


DD Egalarl no ipcapacities ex- 
cuſe the parties from da- 


- Mages ie by recovered again 


Of partial inſanity - 
4 


281 


* 


1 


| eantained in the Two Paare. 


them in a civil aftion for any 

act done by them; but contra, 

where proceedings are 4d par- 
_ nam Page 16 


general name demen- 
tia 29 
by law no man ſhall avoid his 


on act for theſe deſect, tho 


his heir or executor may, yet as 
to capital offenſes he | the 
advantage thereof Bee 
14eot def, 3 ideocy or not, how 
tried ib 


Dementia accidentalis, wil adwen- 
titia, from what caules it pro- 
cee ' | 30 

Diſtributed into a partial and to- 

tal inſanity | ib 

29, 412 


eems not to excuſe party in do- 
ing any capital pifenſe 30 
Moſt offenders under a degree of. 
partial inſanity, when they com- 
mit their offenſes , 412 
Difficult to define indivifible line 
that diyides perfect and partial 
inſanity be 30 
It muſt reſt on circumſtances ib 
Caution againſt inhumanity to- 
wards defects of human nature, 
and # contra, againſt too great 
indulgence to great crimes ib 
What meaſure of underſtanding 
is ſafficient not to excuſe in ca- 
pital oſl vn ſes i 


eth ib 
Accidental dementia, whether to- 
tal or partial, diſtinguiſhed into 
 fhrenfees and lunacy 31 
The moon hath great influence in 
all diſeaſes of the brain Q 
When ſuch perſons are in 5 
height of their diſtemper ib 
One abſolutely mad for a day, 
killing another in that diſtem- 
4 per is equally vor guilty, as if 
mad without intermiſſion ib 
i 


"Crime 


Wahea lucid intervals 
e 


,? 


F 


- 


4 


Colmes committed by lunaticks 


they had no ſuch defect Pape 30 

Ales and contracts * 

during ſuch intervals bind their 

beirs and executors ib 

* Accidental dementia, whether trne- 
or permanent, is either fu» 

pang for or deliriam, &c. 415 | 
The cauſes and effects of furer, 
Dc. and ſo of delirium, Ec. ib 

- Dementia aſectata. or drunken- 
neſs regularly excuſeth not, ex- 


cept in two caſes, and what 


ibeſe are 15 
Faſy to counterfeit madnieſs ih 
| thereof various, ſome ſuf- 


' ficient, ſowe not, to excuſe in 
capita! offences 32, 23 
How madneſs with reſpe& to of- 
fenders to beſtried 33 
LAleocy, Oc. how tried in order to 
the commitment or cuſtody of 
perſon and eſtate ib 
King has an intereſt in an idiot, 
but in caſe of a /anatick it is 
only a truſt in him ib 
Party found idr, We, may be 
brought before chancellor or 


- ting tor inſpection ib 
All men of age of diſcretion ſup- 
poſed ſane, unleſs contrary prov- 


ed, And that as well in caſes But fit in fy 
civil as criminal ib inqueſt ex officio ib 
one be a lynatick, and hath /u. If one in a phrenzy happen by 


8 inter ulla, and this be 
proved, yet law preſumes acts 
or offenſes of ſuch a perſon to 
be committed in thoſe lucid in- 
tervals, unleſs contrary appears, 
and that as well in civils as cri- 
minals _ | | 34 
In civil cauſes he, who alledges 
an ac done in tima of Janacy, 
muſt ſtrict ly 5 it ſo; yet in 
criminals (where court is to be 
ſo far of counſel with priſoner, ' 
as to aſſiſt in matters of law, and 
true flating the fact), if a luna- 
tick de indifled of a capital 
ctime, and this appear, wis- 


If one, while 


raigned during ſuch 


„ever 
If fuch a man after his plea, and 


Proper to impannel a jury 
If 


_ - raigned, he ſhall neither be ar. 
raigned nor tried, but remitted 


dence to find him guilty, or 


* 


A Tan if the Priviedpal"Mattees 


neſſes muſt be exam ited, whe, 


during their lucid intervals are ther priſoner under actual /ur; 
ſubject to ſame puniſhment, as if at time of offenſe done Page ;, 
Sardus and mutus u nativitate pre. 


ſumed an idiot, unleſs con 


appear; if ſo, he may be tri 
and executed, tho log — 


uſed herein ib 
, , commit a ca. 
pital offenſe, and "before ar. 
raiynment become abſolutely 


mad, he ought not to be ur. 
Tre. 
ill he re. | 


but remitted to priſon 
| 34» 35 


before trial, become of non ſan 

"memory, he fall not be tried; 
or if, after; his trial, he become | 
ſo, he ſhalf not receive judy. 


ment; or if "after judgment, 
"his execution ſhall be — 
and why 35 


to 
inquire ex 0 touching ſuch 
iat 2 Þ N ib 
a madman commit homicide 
during his" inſanity, and con- 
tinue fo till he comes to be ar. 


to gaol, to remain in expecta. 
tion of 4ing's grace 3 
cate to ſwear a like 


ſome — — to plead to in- 
dictment, and is put on his 
trial, and it appears to the 
court that he is mad, judge in 
diſcretion' may diſchafge jury 
of him, and remit him to gaol 
to be tried after his recovery ; 
but if there be no colour of eri. 


there be nant evidence to 

rove h1s inſanity at time of fact 
done, in favous of life and li- 
berry, it is fit that the court 
proceed to trial in order to his 


acquittal and enlargement l 
"Opp 
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duripg his inſanity commits 
homicide or petit-creaſon, 
covers his underſtanding, and 
being indifted or arraigned for 
""ſaitie pleads not guilty, he 7 ht 
to be acquitted, a non 7t 
enim" 2 Page 36 
No difference, whether 5 e 
permanent or temporary, pre 
vided fact be done, while party 
under that diſtemper "ib 
Madman cannot act per dlectionem, 
or intentionem ' 356, 37 
guch infanity as excuſeth in bo- 
micide, excuſeth'in treaſon ' ib 
er there be any exception 
1 
ry may one 20 ei- 
op + not "guilty, or the matter 
ſpecially 28 
© Feofails. | 
None of the ſtatutes extend to in · 
dictments, nor is a defective in- 
dictment aided by verdict 
WIT ii. 193 
Vide Amendment. 


Aut, Vide Frlonp by Sta. © gn 
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What words neceſſary in indiQ-, _ & 6 E. 6. 525, $26, 535 
ment, of murder to ouſt clergy Tho indictments in thoſe caſes be 
it 344 . ſpecial, and conclude ſometime 
| indifted as having. given the _ contra formam flat: yet they in- 
mortal ftroke, B. and C. as pre- clude felony at common law zfor 
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the outlawry 76. li. 194 


what caſes 25 F. 3, requires 


to cepias's, and how ſecond ca- 
- pias returaablo 
I extends not to treaſon; exigent 
60 in treaſon mutt ĩſſue on re: uru of 
non e inventus on firſt cap, ib 
| $0 jo in — — of murder or ap- 
peal of rubbery, bur in B. R. 
_ there ſhall be two cap. in in- 


- Gimen/ or appeal ot my 


At this day proceſs on inditiment 
of any felony is only one cap. 
and then exigent I, 193 
25 Z. 3. an impraQticable law . ib 
But by 8-H, 6, in jiadictments or 
_ . - appeals of treaſon, or any felo- 
Iny or weſpaſs againſt one of 
another county, aſter one cap. 
. - ſecond cap. with proclamations, 
and ho returnable, ſhall be 
_- granted £0. ſheriff of that N. 
wherein he is ſuppo 
_ converſant, beſore exigent "hal 
+ iſſue. 570. ii. 195 


Bur if patty..were converſant "16 


couaty, where indicted, at cime 
of feloay or treaſon committed, 
* * a eee 15 
yy Mani” i 
Arprovife i in 8 . 6. not to extend 
90 . R. or Cheſter ü. 195 
By 10. H. 6. ſame proceſs [as by 
8 H. 6.] directed on indictment 
of felony or treaſon removed i in- 
al 


a 


Page 576 ii. 199 


11. 194 


10 B. R. by certiorari, or into 


any other courts ii, Page 195 


Inditments' of felony or tres 


originally taken in B. R. are 
not within theſe 447, but by 
6 H. 6. before exigent awarded 
court ſhall iſſue a cap. to ſherif 


of county, where indictment 
taken, and another to ſheriff, 


where party is named, having ſix 
weeks time at leaſt before the 
return 


6 H. Fa 
576 , 


Theſe as of lictle. &; for if 
party was converſan t in county, 


where fact — (as he 
cannot be otherwiſe) © then he 


may be named of that place jn 
indictment, and proceſs is to go 


- - as xt common law: before theſe 
Naas; and this is now the oſval 


courſe; - \ ii. 196 


If J. S. be indicted in county af 


. for a felony. there commit- 


ted, and indictment runs FS. 
nuper de A. in com. B. alias did. 


J. S. nuper de D. in com. S. there 


hall no proceſs go to ſheriff of 
P S.. becauſe that addition is 

in the alias dic, and therefore 

proceſs ſhall oaly iffue in county 
9 w nod __ _ in 5 


wr Ie Ken D.-4: 


p ſhall: iſſve only in com. B, bat 


if it runs, J. S. auper de A. in 
com. B. nuper de C. in com. D. 

a cap. ſhall only g into the 
county of B. where he is indid- 


ed, but on return thereof, (if it 
de before commiſhoners) 2 cap. 


with lamations ſhall iflue to 


- ſheriff of D. and if in B. R. on 

a2 indiftment found there, one 
cap. to one ſheriff, and another 
to the other ſheriff, en to 
6. 8 10 H. 6, 

If one be indicted by name of J. d. 

nuuper de A. in rem. Ceſtriæ, the 


. cr. wich n 


- 


1 appeal by writ againſt princi- 


JJ! o afficbd  Con bag Ren ee SERIES 


n 


or his lieutenanc, and the like to 


bi of Durham, or chancel- 


lor of Lancafter ii, Page 196, 
| Tag . 197 
Expoſition on 2 H. 5, enabling ha 


chancellor on complaint of any 


_ | felony or riot to iſſue a cap. and 


- writ of proclamation it. 197 
Tho this be marked as an obſolete 
ſtatute, no ad repeals it, ſave. 

/ implication of 15 C. 1. which 
it ſeems not to do ib 
Vet never put in ure ii. 198 
J. R. either on inditment taken 
before them, or removed thither 
dy certiorari, may iſſue cap. and 
exigent into any county in Zng- 
land on a non eff inventus returu- 
ed by ſherift of county, where 
party indifted, and a reffatum 

| that he is in ſome other county 
ib 


pal and acceſſary, which is ge- 


neral till declaration, plaintiff 


maſt at his peril diſtinguiſh the 
- proceſs, for if he take his exi- 


gent againſt all, he muſt count 
| li, 200 
But in appeal by bill or indictment, 


againlt all as principals 


cap. is againſt them all, but when 
it comes to the exigent, it ſhall 
iſſue only againtt principal, and 
eſs be continued by cap. in- 
finite againſt acer ſſary till prin- 
cipal be outlawed, and then e- 
igent ſhall ĩſſue agaioſt Py 
1 
If acceſſary; appear on cap. be ſhall 
not be let to bail, and have idem 
dies by bail till proceſs be deter- 
mined agaioſt principal ih 
If two be kadicdel as Seda in 
. felony, and another as acceſſary 


to them both, exigey/ againſt - 
acceſſaty ſhall ſtay till both be 


- tainted by outlawry or plea 
LMS ron 302 eee th 
{f one of the principals be _ 
ted, whether acceſſary ſhall be 
diſcharged 624. ii, 200, 201 


. 9 * 7 = 


_ "contained in the Two Parts. '- 


Whether there be any, and what 
| diverfity in this caſe between in- 
dictment and appeal ii. Page 


| 80 
If defendant render himſelf to 
ſheriff before guinto exadtus, and 
appear in court at return of the 
exigent, and plead, and is bail?- 
ed, and then makes default, in- 
gun ſhall not be taken by de- 
fault ia felony, either in indi&- 
ment or appeal, tho it may in- 
other caſes, but a new cap. (hall 
iſſue, and after that an exigent, 
and à cap. againſt the bail 
$44 11. 201, 202 
Where exigi fac. with an allocats 
comitatu ſhall iſſue, and where 
exigi fac. de novo £41 8b  - 
Demand of party to be at five 
county-egurts ſueceflively held 
one alter another, without any 
court intervening © ii. 20 
If where there are — two countv- 
courts before return, if after ſe - 
cond exatus deſendant render 
. himſelf, and find mainprize, and 
at return make default, there 
ſhall iſſue no exigi fac. with an 
ailccato com. but a new'exigent, 
and a cap, againſt the bail 
| | li. 201, 202 
How an exigi fac. wich allocato 
ing proceeded on ii. 202 
If defendant epprar on cap. and 
plead to iſſue, and is then let to 
bail, and then makes default, a 
cap ad audiendam juratam ſnall 
 iſtue, and it not taken thereon; 
exigi fac. di a but if brought 
in, he ſhall be tried on his plea, 
8 „ l "02,7324 
But if he render himſelf on exigent, 
and plead 0 guilty, and be let 
- to bail till trial, and then make 
default, whereon + exigent is a- 
warded, and be is brought in 
thereon, he ſhall plead, and be 
. arraigned de nouo, for by exigend 
awarded farit iſſue is diſcontinued 
EN ll, 224 


e If 


7 
-& cept aud at the day hath 
not the bocy, he ſhall be pu- 


- -viſhesd, but no- new exigent a- 


warded, becauſe in: cuſtody of 
record ii. Page 202 
Bas if returned outlawed, 

|  »/procels cap. uf tu ib 


If party oatlawed be in @ houſe, 
. and doors refuſed to be open- 
. ed, conſtable, or any other per- 
ſon in putfait of one outlawed 
for ſelony, may break open 
doors and take him it. 203 
What certainties return of out- 
»lawry mult have ii. 203, 204 
Where a certiorari iſſaed · to coro- 
ners to ceriiiy the truth in order 
18. ame nd return of outlawry 
. ii. 203 
Goods forfeited" from ute of exi- 
gent Iii. 204, 206 
In appeal, if exigent be well a- 
warded, tho writ of appeal a- 
bated, forfeiture of goods by 
_ - 4xigent ſtand in force 204 
4 Tho outlawry be reverſed for er- 
ror in law or fact, ex: bein 
well awarded, forfeiture of g 
ſtands ii. 204, 20 
. Special writ of error lies on awa 
of exigent for party or his exe- 
cutors to reyetſe award of exi- 
gent . 205 
Initaaces of errors in fact ti. 205, 
Avoiding outlawry avoids not cai- 
gent, if well awarded ii. 205 
1 party render himſelf after gxi- 
gent awarded, and plead to in- 
didment, and i is found not gurl 
0 forfeiture by exigent — 
i 
Neceſſary for -party outlawed in 
felony to bring his writ of error 
ſ lly, tam in adjudicatione 
| 's de exigi facias, quam in 
| mulgatione atlegarie ib 
Fiber in exigent cauſe io reverſe 


© 207, 208 | 


- outlawty, and error in appeal - 


indictment, on which ert 


is wandel, is cayſe 19 reverts 


i 


\ © warrant of the qutlawry It. 


both outlawry and exigent. 
ers 
Without judgment of reverial in a 
-writ- of error f. by exi- 
— R ſtands, tho indiQ. 


ee, was appeal _ 


Outlawry ives forfeiture of ry 
in treaſon to the 4ing, and in 
ſelonp to lord ii. 206 

Bet bare judgment of outlawry 
withont return of is uo 
- attaider, ner gives 1 door 


It moſt be returned by teri with 
writ of exigi facigs, and return 
indotſed ib 

If. chere be 2 feirte erat, and 

, thereon atlegatus off per judiciun 
corenatorum, but no return there- 

of made, there lies a certiorari 

| tothe corners; or ſheriff and corv- 
ners, to certify ſame in B. N, 
and for what purpoſe ii. 200 

Till return by ſheriff party out- 
lawed not- ditabled to bring an 

action ih 

Barely on return of outlawry on 2 
certiarari without exigent indorſ- 
ed and returned together with 
certiarati, no writ ot eſcheat lies 
ſor the lord ib 

If certiorari be directed to ſheriff 
and coroners, and exigent be 

extant in court, and they return 
this outlawry, poſſibly it may 
be a ſufficient warrant to enter 
it of record as a return on the 
exigent - ib 

Unle's exigent is ſome way _ 

ed or extant, it gives 47 
title to land or goods, it 18 te 


200 
Without exigent and return of ovut- 
lawry gn it there is neither dil- 
ability, forfeiture, nor —_ 


A certiorari not grantable to — 
ners to remove outlawry after 
par 's . ib 


Outlawry 


„ 


* 


Err 


> & i 


CS. 


No error in fact, if defondans be >” 


PB, 1:9: a4 Rr COS EF .27”y 027% WW. 


. Pars 


on. avoidable 
eg, indentitate NC 95 
- writ of error Page 


;Joned, provided he be 
K gh bar, and demanded, - if 
he will appear and refuſe 
| ii, 208 
of avoiding of felony 
becauſe beyond ſoa; the diſtinc- 
tions, where one goes beyond ea 
8 or in 4ing's ſervice, 
and where he betore exigent 
awarded, or a j wy ib 
How errors in theſe caſes are aſ- 
- ſigned ; how attorney 
to plead to the-crrors, ib 
Error brought on — in fe- 


lony record of outlawry cum  - 


omnibus 8a buy is te- 
moved into B. ii. 2 
Party muſt render himſelf in eſe 


tody, and ſo moſt come in 
ſon to the bar, and — 2 
manded what he can ſay, he is 


7 . 


ib 
Wei — roverd-ih to 
de removed; what paris record 
- conſiſts of ib 
Then party to ens 
ſon, and a/day is given to 
attorney to reply to him, S 
in mean time a /cire fac. to lord 
 prediate H immediate is to iſſue, 


' returnable at fifteen diys ad a- 


- diendum errovret ib 
I. any lords appear, they may 


plead to the errors ; if ſheriff re- 


turns there is no land, then court 
proceeds to examine errors ib 


bann, being reverſed, defen- 


dant anſwer indiciment ; 
Per gg - 
forftiture outlanory a 
ro * time it _ ſhall relate. 
Vide Forfeiture. 


I har. judgment in outlazwery, of fe- 
lony or treaſon, and what a- 


ward Cw execution to be made, 
12 228 
aol⸗delibe ry, Juſtice of 


en, Dyer and Ferymner, | 


in a foreign. caunty, by 


Dyer and Teitminer. 


207 Biete may he by commiſion, 
| and not writ, otherwiſe their 


proceedings void Page 498. 
th» 23 
May iſſue warrants in the counties 
within their commiſſion for rug 
ing felons or {i of peace w 
in their — 579 
Loare, whether they may not 


iſſue their warrancz to take any 


| indicted of felony within their 
tho they — abroad 
5. go 


DiftinAion berween ordivary aud 


ps juſlices of oper and ter- 


ii. 22 
To hits com miſſion directed, 
and bow it runs ii. 22, 23 
8 before their — 

a 


in wrinn 
92 return a jury of fave 


form, as commiſſioners of gaol - 
delivery do, but precept by if. 
3 be ore 
il. 23, 34 
The fublence of the procept. li. 


26, 27 

Others may rated by 2e their 
power cont y afſeciation, 
or # you omnes, and fo in com- 
miſſions of gal. deli very ii. 23 
One ſitting without adjournment 
determines their commiſſion, but 
tho appointed pro he vice 
only, they may continue their 
ſeſhon from day to day. by ad- 
nt; the like forall other 
commiſſions 498, 499. ii. 24 
Not always to enter ad- 
journment on record, (tho in 
many caſes fit), and if not en- 


tered, ſeſſion 3 3 


anch records are entered as 
that day ii. 24 
Where — o enter their ad- 
journmeat It. 24, 201 
How many ways theſe commiſſions 
are determineds ii. 24, 25 


Superſedeas ſuſpends their power, 
procedendo revives it 15 1 
ow 


In of the Principal. Matters 
How-nary: kilidacnf, antich)of « 


new 1 8 the 
former 
Where " is de- 


[Moe pry pro tanto hy a ſpecial - 
. commilſion _ 


' : ; | infra a 
dard hne day; both ſtand 1 
2 | 

General commiſſion r _ 


infra libertates, quam infra 
Regularly they cannot proceed — 
- | any indictment taken before o- 

thers than themſelves, and there- 


fore they cannot proceed on co—- 


toter or iĩadictment of 


_ felony 
11. 21, 27 


This rule extends only to general 
com Fi. 27 
Not to — taken before o- 
ther commiſſionert of oper and 
12 - — 
e power is given 

— to juſtices — and ter- 
miner to. proceed on indictmenis 
taken by tormer Juſtices 


How precept to return a jury ought 
to be, and how the ſheriff ought 
to return it 1 26, 27, 260, 
261 

l Whether hey m proceed ſame 
| ſeſſions againſt a party indicted 
before them ii. 28, 29, 261 
Difference, where party in priton, 
or at large ii. 29 
Difference between treaſons and 
felonies, and other crimes ib 
Whether, if cognizance of an of- 


 fenſe be limited to any courr of execution 6n one reprieved ii. 


record, it may be heard and de- 
' termined by them ib 
They cannot lien a caroner ĩi. 


Where by ſtatute, they may 0 


Lg of ee 50 * 25 


? 


; or How, their 


They cannot deliver priſoners by 


ſt 
— juſtices of peace 


ii. 27. = 
405 


% 


county, and a Rapias wilegatum: 
ii. Page 31, 


Fe. . ir 28 They are to ſend Nl ; 
nd 


termined into the Exchequer, 
but to take oat their eltretes 


net ; ii. 31 
and ns 
are to be figned and ſealed ib 


How they antientiy made their 
warrants for Execution of capital - 
offenders ib 


proclamation ii. 
May originally take i 1 


felony of priſoners in gaol ib 


ä Vn of eyer and terminer, gaol- 


7. 5 and the 


- treaſon, if parties in gaol, and 
may try and give judgment ji, 


35 

Whether 1 if an 4d limit an 

oſfenſe to be heard before _ 
"my of peace, have a juri 


Where an * ſpeaks ”- of 12 
ces in the county, ma 
and reader ; gi” ib 
On trial of felons before them, if 
/ priſoner challenge twenty, ſo 
that there be not ſufficient te- 
maining of the pannel, zales to 
be granted by precept return- 
able, as caſe ,requices 3 contra, 
22 before juſtices of ou” 
Ae 


very 
2 may ſit out of a ſranchiſe, 


and determine miſdemeanors | 
within the ſame ii. 38, 39 
New commiſſioners may award 


405 

But not fit to give judgment, or 
award execution on one Trey 

-.. ptieved by another judge, with- 
. | pug knowing reprieve 
* m, 400 
Al 


. contained in the Two Panrs. 


Al mat iſſue at ſeſſions 
3 bevy © 

gc. Cs. t y, co 
/ , — ſeals of the 
r but precepts by juſtices 
need not be o- 


terminer may be limited to 
ücular rivers, extending to 
tal counties, but then every 
county muſt . a 1 y 
ſeſñon pr ,h. ii. 
| la.caſe of a0 of ger and | 
termiur, ot gaol-deliery to any 


city or town not a county, a ge- 


. _ neral commiſſion for. the county 
_ ofter notice or ſeſſion, by virtue 
thereof determined the ſpecia: 
commiſſion; but this remedied 

dy 283 P. C M. Il. 21, 26, 


Special commiſſion of eyer and ber- 
iner may be for ſome ſpecial 
offenſes : ii. 227 
To hear and not determine ; where 
lawful, or not 


enquire „ 


a ſometimes, "whas indifiment | 


_ taken before juſtices of — 4 

-terminer in proper county, ſpe- 
cial commiſſion may iſſue to 
, termine it. in another county; 
dat it muſt be tried by jury of 

proper county ii. 21, 22, 27 
Vide Commiſſion, 
eee sBench,Trial. 


- Palace. ... 


* trial of feloaies "4 7" 
> * rrial al of fu, Ale, VN 
Court. 

Capital puniſhments | may be diſ. 
- Charged by all parties interefied 3 


Court, Gaol- - 


5 1 


HAT the extent OE” 
9 


| by appetite meals by dig king 

by his pardon 

Thos a pardon reſtores not * a 
blood. yet as to iſſues born af- 
ter, it is a reſtitution 353 

At common law a pardon of all 
_ felonies (petit trea/on being not 

_ excepted) ex to petit tirea- 
9 and ſo now doth —— 


Whers all bee are — — 2 


a4, but murder is excepted — 4 
ter a murder, which is petit 
treaſon be excepted as = 
342 


In caſe of a mortal wound given, 


if mee between ftroke and 
death there comes s general par- 
- don, whereby all miſdemeanors 
are pardoned, this pardons the 
feloay conſequentially, and wy 


26 By 13 K. 3 


either be by expreſs. word of 
murder, or elſe it muſt be a par- 
Jon of felonica interfidtio, with a 


c © panton of flog 22 


de- interfeHio, and is afterwards ar- 


raigned on that indictment, he 
muſt plead murdrum, Ac. 
- nof\guilty, and as to the felony 


and interfeftion his pardon ib 
Antiently pardon of 455 felonies diſ- 
—.— ſome 2 498 
rover vanq viſhjng * in 
— 4 ſhall = 15 pardon tax- 
guam ex merits 17 — 233 
Whether peine fort & ar- 
doned by general worde * kf 
contempts nm" 252 
ide King's pardon renders an infamous: 
man a competent Ae ſor it 
takes away parnam & culpam in 
Li but his credit is ta 
left to the jury, yet not a 
. juryman u. 278 


Faden 


. 5 * 


Command of e n noe 


child in or felony 203 
I 
For homicide is is parent Getendende 


Lo 


W 


charter or preſcription 491 
Where homicide j able, or not, 

by farute de malefaforibur in 

e Vide . ontitide, 1 


-anct ail augherr 
Wartiament. 


| ed with the emer. 159 
2 ccd an 28 . 8. for 

| 285 5 * . 25 
„ unneceſſary, . for--parlia- 
NT 


t 
if he doth not, he is in- 


Ir e for & contem —_— 420 


rioters reſting. *. — they are 
diſpuniſhable, either by com- 
mon law or ſtatute 494 to 497 


— Fu ' 
> * 
, * 


5 ; ebild, aud & converſo. Vide | 
, Lan n 


Park er warren muſt be either by 


P. bel, S 2 


ant of the Princhal Matters 


Where conſtable may command 
others to aſſiſt him; and if 
_— they are finable Page 

495, 538 

— fo ter mincr, of, 


his ſobſtitutes are the 


go1 

od not — e 
the law, of to adviſe with coun - 

ſel on all -oecafions 3759 
Every one within vill to take no- 

tice-of conſiable in the day; 
ce in the night without a 


notification 
Stocks the priſon of the 
Authority of 
Send. „ and 
+ much the ſame Ui. 96 
able if a hundred a diſtinct of- 
Acer, introduced by- flat. of 
Winton, yet a couſervator of the 
peace ib 
— wages 23 — ib 
arc ated by flatute of  Win- 
ton, — — be kept 
to be ſet by the conſtable; ne- 
thereof puniſhable ; of the 
y of ſuch watchmen ii. 90, 


wade ep 
- conſtable ax officio ; ar 
"NE ht to 2 on 
ws em in 
d. watch | 


, 461 
conſtable 


way to appoint 
der of ſeſſions, or B. R. 


- Watchwan hath a double protec- 


tion! as afliftant to conſtable, 
E when preſent, or in the watch, 


; nad as awatchman- ſet 1 


fl Hl. 97, 98 

Law takes notice of his authority 
Jub eo nomine, and therefore 
killing him io 22 2 7. bi 


office, murder 98 
He may arreſt ni e-walkent, 
3 commit them 111 i 


„ 24 , * 
f oz 


\ 


_ , Qnfalned in the Two Parts, 


* had alſo felons and perſons ſu- 

of felony ii. Page 98 

tiling. them in execution x 

| their ace, murder, &c. Vide 

* Lomicide, Purder, and Pan⸗ 
ſſaughter. 


vide Arteſt per totum, Elcape, 


and Cry, Julfice of 
12 Vetus, Nö 


Peers. 
„ Mee Bert by a 
iddleſex jury for a treaſon there 


155 

In miſpriſion of treaſon or felony, 

or being acceſſary thereto, a 

3 by his peers, tho in · 

i by common grand in- 
queſt 374, 70 
How lord high fleward elected an 

commiſſionated for trial of peers, 

and of his office and duty 350 

Of the court before lord high fe- 

_ ard for trial of peers ii 


That ſubject amply treated of by 
i 


lord Coke 
Indid ment of a peer good /ans ad- 
dition | ü. 177 
In trial of peers no challenge al- 
lowed ; for they are not only 
Har fat, but in ſome re- 

ju ii. 27 

Peer 2 on indictment of 
felony before his peers, refuſing 
to plead ſhall have judgment of 
peine fort & dure ü. 319 
Where proceſs of outlawry, or cap. 
2 againſt a peer, or 
not vii. 177, 199, 200 
What warrant iſſued by lord high 
Award for execution of a peer 
Jo. ii. 409 


What parts of execution for trea- 


ſon may be abated by tings 


Vatrant under great or privy 


ſeal, Cc. 370 fi. 412 
For the clergy of peers, Vide Cler- 
___ mas 


Perjury, | 


If perjury be committed, that ig 
Fs Eliz. but indictment 
concl not contra forman 
fat. yet it is good at common 
law, but not to bring party 
within the corporal puniſhment 
of the aF ii. Page 191, 192 


Petit Treaſon. 


„ 25 Z. 3. re- 

uces petit treaſon 37, 37 

One having committed this — 
fence may be indicted of mur- 


der 378 
Servant kills maſter on a ſudden 
falling out, not petit treaſon, 

but mauſlaughter ib 
If wife or ſervant procure a ſtran· 


ger to kill the huſband or maſ- 


ter, procurer only acceſſary to 
murder, and being only acceſ- 
ſary, where the principal is ou 
ly murder, cannot be petit treay 
on ; but if wife and ſervant 
* conſpire death of huſband, and 
ſervant effect it in abſence of 
wife, it is petit treaſon in ſer+ 
vant, and ſhe is acceſſary before 
to it, and ſhall be burnt 378, 
| 379, 381, 382 
If wife or ſervant, and a ſtranger 
conſpire to rob huſband or maſ- 
ter, and ſervant or wife be 
ſent, and hold candle, while 
huſband or maſter is killed, 
ſtranger is guilty of murder, and 
wife and ſervant of petit trea-. 
ſon as princi 79 
Wife or 3 to kill 
. # ſtranger by miſtake, kills huſe 
band or maſter, petit treaſon ib 
If wiſe or ſervant conſpire with a 
ranger to kill huſband or maſ- 
ter, 1f he or ſhe be in fame 
houſe when fa& done, tho not 
in ſame room, he or ſhe is prin- 
7 — apal 


Bad” 
* 


\ 


| " eipal in petit treaſon ; if abſent, 
de or ſhe only acceſſary before 
Page 379, 380 


to murder 
If wife or ſervant command one to 
beat huſband or maſter, and he 
beat him, whereof he dies, if 


wife or ſervabt in ſame houſe, 
petit treaſon in wife or ſervant 
as principal, but murder in 
\ .  flranger i 380 

What will make 'a man pvilty or 


principal in murder will make 
him ſuch in petit treaſon ib 


Tadem lex for an inferior clergy- 


man in relation to his killin 


his ſoperior 1 

Who ſhall be ſaid a ſervant or maſ- 

ter within 2 5 E. 3. with ** 
. 1b 


to this offenſe 
This a ſhall not be extended by 
equity | ib 
Who is a wife within it, or not 
381 


| Where it is petit treaſon for a. 


[clergyman to kill his prelate or 


metropolitan - | ib 
Principals in petit treaſon, as well 
. before as after 382 


One arrainged of petit treaſon 
ſtanding mute, or challenging 
above 8 peremptorily, 
hall have judgment of peine fort 
dure 82. ii. 399, 400 
Whether excluſion of clergy from 
murder by 1 E. 6. ouſts it alfo 
in petit treaſon 330 to 343 
Aaterfoits acquit, or attaint of mur- 


der, a good bar to indictment 


ol petit treaſon, and con verſo 
15 it, 246, 252 


| VideClergp,Jindictmint, 3,udg- 


ment, Pardon. 


| 75 Phyſician. 

Phyſician or ſurgeon, tho not li- 

* cenſed, gives a potion with a 
intent, which kills the pa- 


tient, no homicide 429, 430 
Phyſicians and furgeon 


$ are to 


- licenſed according to 38 14 
* 479 


AH. . 


4 Tan of ihe Principal Matters 


Ia what caſes ſtatute of 34 U 35 
H. 8. diſpenſeth with the pe- 
5 nalties of the ſormer as: 


Page 429 
Piracy. 

How indictment to be to work a 

corruption of blood x55 


Common law takes ud notice of it 
under name of felony © ii. 18, 


, 4 70 
1 E. 6. & 1 M. repealing all —— 
felonies tempore H. 8. extend 


not to piracy 66 
Pardon of all felonies reacheth i 
not ü. 370 


Vide Admiralty, Clergy, 
dament. * 15 


* Plague. 
r Fac. now diſcontinued 412 
If one infected goes abroad with 
intent to infe&t another, who 


dies of it, whether it be murder 
ib 
Pleas. | 


| If one indicted of murder obtains 


a pardon of felony, or felonica 
interfe&io, and is afterwards ar- 
raigned on that indictment, he 
mult plead guoad murdrum net 
guilty, and as to the Jelony and 
interfefion his pardon 467 
If found guilty of morder, he 
ſhall have judgment ; if not, his 
plea ſhall be allowed ii. 278 
How plea of pardon concludes 


| | ii. 39t 
If ownet of goods ſtolen ſuppoſed - 
in indictment be a feme covert, 
or appear to have no intereſt or 
poſſeſſion in the goods, the par- 
ty ſhall be acquit; but may be 
iadicted de nov for the goods 
of huſband, or true proprietor 


l 51 

If A. be indicted as rr * 
B. as acceſſary before or after, 
and both be acquit, yet B. may 


.+ be” inliRed_ as principal, 3 
ao principal, a 


— 
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If he be indicted as 


hs = Oo&S DO ©» Ty _— ww, . 5 & < = 


former acquittal as acceſlary is 
no bar Page 625. ii. 244 
But one indifted as principal an 
acquitted, ſhall not be indicted 
in as acceſſary before ; and 
if be be, his former acquittal is a 
ood bar, for it is in ſubſtance 
lame offenſe ; but antient law 
was otherwiſe 626. ii. 2 (4 
incipal or 
acquitted, 
as A 


acceſſary before, 
be may yet be indi 


ceſſary after, they being of- 


ſenſes of ſeveral natures ib 


If there be an inquiſition of mur- 


der or manſlaughter, and an 
indictment for ſame offenſe, and 
party is acquitted on indict- 
ment, *tis neceſſary to quaſh 


inquiſition, or arraign party 


upon it, who in ſoch caſe may 
plead auterfoits acquit, or not 
| | ii. 65 


e 
In all caſes of homicide by neceſſity, 


which are no felony, where the 
matter is ſpecially preſented, as 
it may, party ſhall be preſently 


diſch without bein t 
to el but then this te. 
tal by preſentment is no final 
diſcharge; for he may be in- 
dicted and arraigned again af- 
terwards, if matter of former in- 
dictment falſe ; but contra, where 
indictment or coroner's inqueſt 
is of murder or — 
and thereon he is arraigned and 
tried, and this ſpecial matter 
proved in evidence, he ſhall be 
uit thereon, aud this ac- 


quittal is a ual bar a- 
inſt any other indictment for 
e death 491, 492. 


ti. 158, 246, 247, 303, 7 
e 


Same law in caſe of homicide 


defendendo, or per infortunium, 
only petit jury ſhall find the 


if matter, and not acquit 

e ii. 158, 246; 24 
Wherd one * felony, 
otherwiſe penal by ſtatute, if 
by proviſo in ſame, or by any 
3 


* 
& 


contained in the Two Pants 


ſubſequent af, ſome caſey are 
exempted out of it, indictment 
need not mention and qualify 
the — ſo as _ — 1 
out viſo, but 
- ſhall have ei — 
not gyiliy, and in ſame manner 
ſha! have the benefit of ſubſe. 
quent af to excuſe him by 21 
TBE 3. il. Page 170, 471 
If year be miſtaken in indictment 
of felony or treaſon, and there- 
fore offender be acquit, it is an 
erroneous uittal, and yet 
ſhall be a plea of euterfoits 
acquit _. | ii. 179 
If one indicted of murder cuju/- 
dum ignoti, or aſſault in quendain 
ignotum, be acquitted or con- 
victed, and afterwards indicted 
for —_ or murder of ſuth a 
man by name, he ma d 
former conviction or 2 — 
and aver it to be ſame perſon 
ii. 18x 
By ſtatute auterſoits acquit of prin- 
cipal or acceſſary, or  auterfeits 
_ attaint of principal on indict- 
ment is no bar to an appeal 
but auterfoits acguit on ap 
remains a bar to indictment for 
ſame offenſe ii, 220, 250 
Auterfoits acquit of robbery, rape, 
Sc. on indictment a good 
&& ©.) 


to appeal of robbery, 25 


In favour of appeal, if one be in- 
dicted of murder, and plead to 
it, and be convict, and wife 
enter appeal for — ww 

inſt priſoner, pending s 
fadgment ſhall be refpited ; but 
if wife be nonſuit judgment 
ſhall be entered on the conyic- 
tion N ii. 220 

If one be both indicted and 
pealed before ſame juſtices. of 
ſame murder, or other felony, 
and plead, party ſhall be ar- 
raigned on appeal firit, and not 
on indictment; and if appel- 
ant be nonſuit on his appeal ; 

r 2 priionet 


a , 


over to the 


oy —— and proceſs 725 . guilty, as well in indictment 15 
dn indidtment ; and of priſoner appeal ii. Page 239, 248, 
plead, or be acquitted, or ead 256, 255 

Lis pardon, and it be allow- If one be indifed of {loa 
- ed, arly uittal, or a a pardon, as ind ment 
: 8d; regularly nequta, or par boo murder, and he plead a 
| : be entered on a tho it be n of felonies, or the like, 
: ' faſe to emterit likewiſe on in- need not plead over to the 
3 diament 3; if there be no ee/ex felony,” becauſe it ſuits not 
| : on indiftinent, and par- within his plea ii. 256 


- Ty be outlawed; he hath no re- Yet if pardon on demurrer 
.  medy, but by writ of error on 4i»g's attorney, or on adviſe. 


te outlawry, and he may _ ment of court, be gjudged in- 
for error his ay 25 on — uy ſufficient, party ſhall be tried 
nnd aver it to 2 for the felony it. 256, 257 
P The ſeveral kinds of pleas in bar 

Pa be awarded a fe- i. 240, 241 


5 ̃ _ and — an Of what kinds of matters _ of ay- 
; wat fo oit &c, 
/ gill, and 1s |  terfoits acquit, 1.241 


bail, and wakes default, ſhall be afigned to put 
a ad audiendam jurntam - plea in form ib 

Wy hall ive, and if brought in, Priſoner muſt ſhew record of his 

be ſhall be tried on his ple; acquitta}, or vouch it in ſame 
but if he verry hs himſelf on roy court ti. 2414 242, 241 

exigent, und pl The like of attainder iu caſe of 

— de let to ge till wn. jc and auterfoits attnint ii. 241, 242 

chen make default, whereon an Regularly, if a record be Pleaded . 
| = ent is awarded, and felon in bar, and declared on in ſame 
t in bn the exigent, bourt, other party {hall not 


3 whether} he ſhall plead plead wu tiel record, but hare 


ti. 224, 225 oper of record; and if it - be in 

The ſeveral kinds of pleas en ar- another court, he ſhall plead 

. 8 ii. xo aul tiel record, and d dy , 
| n to 

2 a all. caſes 3 miſnomer Son . -— Taco 2x9 hy li. oy, 

: muſt plead over to felony " "$42, 243 


Priſoner 5 remove tenor of bis 

rocord of acquittal into chan- 

by certiorari, and have it 

7 5 poigve, or _ — U Alle 
2 qpittimas 1 

| Regularly in all pleas, —— 7 1 242 


ti. 238, 248, erde 
all foreign pleas to be tried 

jury of county where party in- 
- *difted, except in trraſon 


5 » by matter If one be arraigned in B. K. on 
df rec d or fact, or both, if Indictment removed or found 
- plea doth not confels, us a plen before them, who hath been 
of pardon to indictment, or of formerly acquitted of ſame -fe- 


 releafe to an appegl, tho this 
1 . yin ſls jad 

1 ti or adijt nt 
1 dy the court, n 
ve nn ' thereon; hut 


gainſt him by 


lony, either before | juſtices of 
peace, or gaol-delivery, court 
will grant a cer:/orari to remove 
the record before them, and 


| * bis * an dn 


move 


tenfaited in the Two Parry: 


his t 4.24 
that ſo he may form his Where there is a different vi 144 ö 


of his plea ii, Page 142 ment, he may au/erfoits 
Plea muſt ſet forth ay, cer- | and Arr. be ſame 


tain 3 how it is to conclude ib but contra, where party 
indited, firſt in one county, and 
| for tho J. R. take an in- then in another, but ſaid to bo 2 


juſtices of peace propriis manibus, If one commit a : 
where, it is to be proceeded on county, 1 — 
for the ling, yet 9 into another, and is indified of 
take record of acquittal to ſerve larceny in foreign county, and 
priſoner's plea without writ ib is there acquitted of the larceny, 
EO An oy E bar to indictment of 
me/me , and vo re- in r county, be- 
cord, — may examine proof, cauſe ſhone! ang eue ib 
that it is ſame felony, and there. Neither is it a bar to indictment 
on allow it, without any con- of larceny in proper county ib 
feſſion by king's attorney ; but Burglary committed, and 
what the methods ii. 242, « ſtolen, if indicted of larceny 
f ; | 24 for goods ſtolen and acquitted, 
Plea allowed by teſtimony of juſ= yet he may be indicted for bur- 
tices of before whom he pglary,and# conver/o il. 245, 246 
One acquitted for ing the 
| „ may be arrai and 
convict for ſtealing the ſad- 
dle, tho both done at ſame 
acguit of ſame felony before time ii. 246 
ſame juſtices in that county, or Acquittal of murder a plea 
other juſtices of ſame county to indictment of manſlaughter, 
2 before them, or in or & cenverſe, ſo acquittal of 


dictment, or other record of "one commit «he ii. 245 


of the plea conſiſts ib 
There muſt not only be acquittal 


b ict, but a judgment 
. im 45 bend, gute by mildireAion of 
and pleaded alſo judge, may plead it i. 247 
8 Kcquittal arly a warrant for Speck verdict found in felony, 
entering of judgment at any time and court erroneoully adjudge it 
1233 | e BD r 
. Brie plead auterfoits acquit ment remains unreverſt, i 
— din variance in the 
times alledged in firſt and fe- 
cond'inditment, and aver it to 
_ be ſame felon it, 244 
I one de indied for murder 
83 and after 
ſor murder of 7. N. 
5 plead azterfoits ac- 
. jar a py ty yy 
many O& gue com per Pun ng/ mv 
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A Tanrz of the Principal Matters 
* futesfoits atthint' oe me/me fl 


ee within the your ant ac- 
| 94 5 , tho arrai 10 ſhould 


; not have been, yet it ſtood as 


8 good acquittal pleadable to 
- anther nf or appeal 
0 aeguit no plea, where 
Ement infufficient, or con- 
tains no felony ii. 247, 248 
One muſt be /egitimo modo 
—_— 2 
I error only in proceſs in appeal 
vr indictment, and yet priſo 


and be 
pleadable 


one @taint on Inſuficient indit- - 


meat ſhall not be arraigned on 
new indiQtment- for ſame of- 
* fenfe, uvleſs former judgment 
ti 
Where a wrong perſon brings an 
appeal, auterſeits acguit is no 
Plea, neither is it a to the 
Ang, but he may be indicted 
et ebſtante that acquittal ; 
_ and if right heir bring a new 
"appeal, and be nonfuit, he may 
be arraigned on that appeal at 
| wh 8 fort ti. 249 
Ik defendant be — on appeal 
of murder, ar robbery by ver- 
Aict, regularly a good bar to 
- Indiament FARE 2 


ib 
Acquittal by battle on ax appegl - 
© 


ins bar to indidment for 
dffenſe | ib 
Indicment and conviction of fe- 


-lony el er of death, 


ar prayer of clergy, no bar of 
a new indictment, nor is anrer- 


Haile acquit by verdict, unleſs * 


_ judgment given u. 248, 
7 at, ae 251 
Aut con vict and y Bad a 
Od br to — — ap- 
Peeal for ſame crime fi. 220, 
ee 280, 251 
And fo it is if he pray his clergy, 


"2nd court adviſe upon it, tho 


„ ergy; not actually lowed * 
„ bog 


* 0 - 


| 


0 


03 L145 
yy 


it. Page 247, 249 


acquit- 
it. 248 


, « 
ner 


appear and plead. not guilty, 
acquit, this — 
n W 


I, 251 390 4 


tho on inſufficient indictment, 
was at common law a bar to 2 
& peats, as well as inditments of 
- tame offenſe, and ſo remains, 
except in appeals of death 
5 \ , i, Page 251 
If A. be indicted of piracy, and 
| hath judgment of peine fort & 
dure, end by a general pardon 
piracies are excepted, but judy. 
ment of peins fort & dure is par. 
doned by general words of all 
contempts, gzere, whether, if 
he may be arraigned for ſame 
piracy, but he may be arraign. 
ed of any other piracy commit. 
ted that award 
1 1 Us 252 
If A. be attaint of treaſon, Ce. 
by outlawry, he ſhall not be in. 
dicted or appealed of ſame 'fe. 
_ © lony till outlawry reverſed ib 
One indifted at common law of 
felony, and having judgment 
of death, yet may nient obflante 
© his attainder, be arraigned for 
treaſon committed before the fe- 
lony ; but guere as to treaſon 
committed after it ib 
Where one is a of rob- 
beries committed on divers per- 
ſons, and they bring ſeveral ap- 
peals, and he is attaint at ſuit 
of one, yet he ſhall be put to 
anſwer to appeals of the —_— 
| 1 
If there be an indictment and at- 
tainder at the proſecution of 
one, re, whether after de 
may not be arraigned on an in- 
dictment at proſecution of an- 
bother to have reſtitution on the 


ſtatute 5. fi. 252 
One commits lonies, and 


is attaint of one, and 4ing Fun. | 
dons that attainder and the felo- 
ny for which he was attaint, if 
455 indicted or appealed for 
ſame felony, he may plead his 
attainder, and no good repli- 
* + 3 * cation 


— * 
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contained in the Two Party. 


bation to ſay, he was pardoned 


aſter ii. Page 253 


But yet? may be indicted or ap- 
| 2 the other felonies; 


and if he plead his former at- 
tainder, it may be replied that 
- he was pardoned after, where- 


he is reſtored to be a perſon 


able to anſwer thoſe — 
; wi. ; 1 
If one attaint commit a felony af- 


felony and attainder, he ſhall 
be putto anſwer the new —_ 
i 


If one commit ſeveral. felonies, 
and be convict of one, but no 


' judgment of death, nor clergy 
4 3 him, he may be indicted 
2 all the former felonizs ib 


If one had been convia of any 


one felony, and prayed his cler- 


' oy, and read, and had been 
Alivered to the ordinary, for- 
© merly he ſhould never have been 
' arraigned for any of the for- 
mer felonies | ib 
For any felony done after con- 
viction, and clergy allowed, he 
may be indiQed ; but not if he 
ſtand attaint and unpardoned 


Now by ftatute clergy diſchargeth 
all - offenſes precedent within 
clergy, but not ſuch other of- 


' fenſes as are oulted of it 


| ji. 254 
Acceſſary on 'arraignment may 

plead acquittal of principal id 
Gaoler arraigned for voluntary eſ- 
cape of a priſoner for felony 
may plead acquittal of felon of 
principal felony, and ſo may 

reſcuer arraigned on indictment 
for reſcue of a felon 611, 612, 
; 23736 F. 254 
Felon acquitted of firſt felony ſhall 
not be arraigned of breach of 


' priſon, or if indicted of it be- 
fore acquittal, and then is ac - 
Auitted of principal felony, he 


0 


pardoned the firſt 


ib 


may plead it in bar to indict- 
ment-for breach of priſon 
Hage 611, 612. ii. 224, 254, 256 
He who pleads auterfoitt atquit, 
- conviet or attain! muſt plead it 
ſpecially ſetting forth record 
N | ii. '2 
He muſt either ſhew record | 
pede figilli, or have record re- 
moved into court, where it is 
pleaded, by certivrari, or if it 
be record of ſame court, muſt 
vouch term, year and roll, for 
record is part of his plea 


He muſt make averments, as caſe 
ſhall require, that he is ſame 
perſon, and it ſame offenſe ib 


No iſſue ſhall be taken on plea of 


nul tiel record, becauſe pleaded 
in court, but lings attorney ma 
have eyer of record 5 is 
The averments are iſſuable ib 
If iſſue taken on them, they ſhall 
be tried by jury, that is return- 
ed to try priſoner, by 22 H. 8. 
5658 2b 
He that pleads theſe pleas, muſt 
plead over not guilty to the felo- 
ny, for if the pleas be adjudged 
2 him, 8 ſhall be 
tried on not guilty ii. 255, 256 
Where one may plead — 22 
diction of court without anſwer- 
ing to the felony ii. 256 
If one by plea confeſs the fact, 
need not anſwer to the felony, 
but he may' in that caſe, if he 
will, plead over to the op © 
"us 


If one be indifted or appealed of 
felony, and he will demur to 
the appeal or indictment, and 
it be adjudged againſt him, he 
ſhall be hanged, for it is a con- 
feſſion of the inditment ; he 
may take all exceptions to in- 
dictment or appeal, as might 
have been taken on demurrer, 
either before his plea, or in ar- 
reſt of jadgment . 277 


A Toms m_ Principab Aue: 


(whereto clerk join iſſue 
.) and the putting him- 
his country ib 


. 
- * 


fon 


If either of theſe fail, it is in law 
. 


it, 238 


But — We 


os ee ib 
dureſs and compulſion from 
Teen, —4 .. — 2 —— 


a — rope ii. =. 


Where matter appears not Pe 
| felony, priſoner on not note 
. leaded. may be 

the 303, 304 
Where party. is con vic within be- 
ing burnt in the hand, * 

"Gs acguit, and bad his 
; tes a plea as E * 18 


If priſoner plead a 2 


a pardon, how it 
2 and what judgment 
: li. 391, 392 
8 plea of auter- 


uit arguit, or convid, or at- 


taint de meſme felony ; moſt com- 
' monly. 


| ner over not 

gun ü. 238, 243, 255, 
392 

2 TMs 's 


393. 
66 JT 


_ ſpecial in that caſe, 
* 393 


If entry of judgment of acquittal 
* cat gun priſon 


wy 


id Where divorce vinculo matrims- 


cannot be arrai 


indiQunent. bee on 


* 
| ughter, on net gui/ty * 1 
dial matter in fond, or jury ac. 


_ him, . is > rary 


"+ © if nd cn” 4 


do, jodgment i is gudd exper. 


atria, ; 
AS: how — Vida 10 * 
datement. 
158 * 


or ther] 
e ra Hogg Fa 


* 

Caſes excepted out of the a# ib 

Difference, where firſt wife mar- 
ried beyond /ea, and ſecond here, 
and 2 conwer/o 692, 693 

A \ ferme takes in Holland, and 
during his life marries another 
there, then true huſband dies, 
ſhe (ſecond living). marries a 
third here, dehors the a# 693 

But if, living firſt, the had mar- 
ried third in Eng N 
within it 

Where notice of party's being 4 
live or not 

What beyond ſeas, and what Wy | 
in Jag. , , 9 * 
act 


Having two wives, one of which 
is divorced a men/d & hors not 
within it; if divorced cau/4 /e- 
vitie, whether within it 694 


ni, either party without provi- 
ſo in ac may freely m ib 
i wife be divorced from the huſ- 
band cas /ã adulterii vel [avitie, 
vinculum matrimonii not diſ- 
ſolved ; but contra, if divorced 
cauſa : conſengunitti vel. præ- 
contract - 124, 381 
Where 8 a vinculo, 200 one 


pe. marriage pendin — þ 
7 


cond being alive, fimply void 


Some preſentments of themſelves 


„ dehbre the a; contra, if 
tence of divorce repealed 
Page 694 


If either within age of conſent, 


ſecond marriage not within a& ; 
but contra, if feme of twelve, 


and man of fourteen ib 


. Trial diredted to be where party 


taken ; he may be indicted, 
where ſecond marriage was, tho 
never taken 695, 705 
Marriage to a former huſband, ſe- 


| | 693 
| Pope. Vide Religion. 
| 'E.zaemunire. 


1 Mar. repeals all premunires en · 


Acted in or after 1 H 8. 308 
Vide Religion, 

Piercgative. Vide Ring. 

Pꝛeſcription. 


- 


Why deodands, goods of felons of 
m{etves; felons and outlaws 


cannot be claimed by preſcrip- 
| 41 


tion ” © 

| Pꝛeſentment. : 
A more comprehenſive term than 
indiament ii; 152, 153 


convictions and not traverſable, 


' . others. not ſo, but in nature, of 


informations, and therefore tra- 
U. 153, 154, 155 


*. —.— 
eſen ment of a felo de /e before 


jullices of peace, or eyer and 
terminer, traverſable by the ex- 
ecutor f. 154 
Why coroner's inqueſt of a fugam 
fecit is concluſive, and not that 


of grand inqueſt, N 


If be preſented to have ſuf- 


an eſcape, becauſe at leaſt 
he is to be fined,. he ſhall have 
his traverſe to it *...." 


tau predidto 


contained in the Two Pax rs. 
But if eſcape be preſented upon , 


vill, it is not traverſable, and 


why Page 603. ii. 154 
Indictment againſt city of Links 

for an eſcape traverſable 
Il, 154, 155 


A preſentment of a, riot, or for- 


ceable detainer by a juſtice, or 


two juſtices of peace is a con- 


viction by fat. ii. 155 
of default in repairs of an 
way, traverſable 

Inqueſts mult be returned to be 
probi & legales homines de comi- 


Preſentment of juſtices of = 
ighs 
ib 


For preſentments before coroner. 
Vide Cozoner. : 
Vide Inqueſt of Office. 


leck. Vide Cletyp. Felon 
2 by Statute, Wand. * 


D ncipal and Fcceffary, 
Who ſhall be ſaid principals in fe- 
lony in the firſt and ſecond de- 


1 „ 233, 47,61 
Acceſſaries before and after 5 

ſcribed 233, 613, 615, 618 
In treaſon no acceſſaries but all 


princi s, ſo procurer before, / 
or a knowing receiver after ; 


but whether a knowing receiver 
of a counterfeiter of the great, or 


privy ſeal, or the coin be a prin- 


cipal in treaſon 234, 237, 613 
Whether receipt of a felon after 


attainder in ſame county makes 


an accefſary without notice 


| 32:2, 622 
Conſenting to a felony makes a 


man principal or acceſſary, bare 


concealing, only miſpriſion 374 


If ſervant or wife be of confede- 


racy to kill the huſband or maſ- 
ter, and be in ſame houſe, 


where he is killed, tho not ia 


ſame room, they are principals, 
and guilty of petit treaſon, for 


it is a preſence ; and fo in other 
caſes 379, 439 
"i Ibere 


ii. 107 


\ 


ATans of the Principa! Matters 


There are principals and acceſſaries 
both Before and after in petit 
treaſon Page 381 
If one take 4 $00 by perſuaſion, 
but in abſence of another, 
die of it, perſuader is principal 
in murder 431 
Counſelling, commanding, or di- 
recting killing a man, if he that 
, counſels, fc. be abſent, makes 
him acceffary before to the mur- 
8 435 
In caſe of poiſoning, he that coun- 


_ els avother to give poiſon, if 
he doth it, he, who counſels it, 


if abſent, but acceſlary before 
435», 615 


He, who lays, or gives poiſon, tho. 


- | abſent when taken, is a princi- 


l ib 


If command B. to beat C. and 
he beat him to death, murder in 
B. and if 4. be 

ib 


acceſſary 


If A. counſels B. to poiſon his wife, - 


B. obtains poiſon from 4. and 
gives it his wife, who igno- 
rantly gives it to a child, this is 
murder in B. but A. who was 
abſent, is not acceſſary to the 
murder, becauſe the command 
hall be conſtrued ſtrictly 436 
If A. counſel B. to beat C. with a 
ſmall wand, if B. beat him to 
death with a great club, A. is 
not acceſſary , ib 
If A. counſel B. to kill C. and be- 
fore the fat done countermands 


it, if B. does it afterwards, it, 


is murder in B. but A. not ac- 


ceſſax 436, 452 
In manſlaughter there can be No 


acceſſaries before, nor in homi- 


cide /e deftnaendo 437, 450 
If A. be 23 of 15 Vs 
B. as acceſſary before by pro- 
curement, and A, be found guil- 
ty only of manſlaughter, B. ſhall 
be diſcharged ! id 
All preſent and aſſiſling to mur- 
der, principals ib 


and / prope if 


reſent, mur- 
der in him alſo; if abſent, he is 


In burglary or robbery, thoſe who 
22 on — Sc. tho 
not actually preſent, burglars, 
or robbers Page 439, 534, 

8 7» 555» 563 

Otherwiſe on 39 Eliz. that 44 

binde up excluſion of clergy to 

. ſealing in the houſe 537 

Perſons ready to aid, tho but 
lookers on, principals ib 

Divers come with one aſſent to do 

- miſchief, as to kill, rob, beat, 
Sc. and in execution thereof 
one commits murder, all princi- 
1 449, 441 

Divers aiming to rob a perſon 
charge him with felony, one 
robs him, robbery in all; bat 
without ſuch; intent, reſt not 
\ guilty N. N ib 

If A. comes in company with B. 
to beat C. and B. beat him ſo 
that he dies, 4. is principal ib 

Several rioters in a houſe, ſome 


iſſue out and murder one within 


view, who came to conſtable's 


aſſiſtance, all within the houſe, 


who abetted the aſſault, princi- 
| 463 
1 Fac, ouſts none of clergy 2 


bim who ſtabs, not even perſons 


reſent and aſſiſting 468 
Where principal agent ſhall be ex- 
cuſed from felony, and princi- 

pal in ſecond degree be guilty 


I 

All that come in company to 4 
* tho one only 45 it 533 
ere one may be principal in 
robbery, tho neither actually 
ome at the affault, nor rob- 

„ nor aſſenting thereto - 
\ 434» $37, 538 

In act: ee LEA 
before and after implied 613, 
514,615, 632, 644, 0% 
Whether act making offenſe felony 
in offenders, their counſellors; 

- procurers and abettors, and being 
lilent as to acceſſaries after, ex- 
rends not to acceſſaties after | 


contained in the Two PAR Ts. 


"Jn treaſon, whether principal in 
. firſt degree ſhall be tried be- 
- fore thoſe in ſecond degree 


on Page 613. ii. 223 
In caſes criminal, not capital, no 
. acceſſaries 5 30, 613, 616, 618 
Acceſſaries after to crimes not ca- 
pital by receiving offenders can- 
not. be in law under any penal- 
ties as acceſſaries, unleſs the ac: 

| inducing the penalties extend 
to receivers, or comforters, as 
ſome do | 613 


Maintainers in certain as denote 


maintainers of offenſe, and not 


ties ib 
Where an ad makes a felony, it 


incidently makes ſuch acceſlaries, 
. as would be acceſſaries before or 
. after. to a felony at common 
law, but the ſpecial penning 


| | ſometimes varies the caſe 613, 


614, 615, 532 

But if che 44 expreſs acceſſaries 
before and not after, there can 
be no acceſſaries after 614 
Acceſſaries aſter an offenſe of a 


lower degree than acceſſaries le- 


* ” 


561 O15 
Procurers, counſellors and abettors 

import acceſſaries before 614 
Receivers or comforters e 


_ after 614 
In offenſes un premeditated no ac- 
ceſſaries before, as per infortu- 
_nium, Oc. Gic, 616 
Words of bare permiſſion make not 
an acceſlary , , 616 
All preſent, when poiſon infuſed, 
principals ; but hiring another 

to do it, without being preſent, 
makes him only acceſlary ib 


Buying materials of poiſon makes 


arty only acceſſary ib 
Where the execution varies from 
the command in perſon flain, or 
in nature of offenſe, commander 
is not acceſſary ; cantra, where 
offenſe is ouly varied in degree 


61 
4. gets B. with child, and before 
the birth cognſels H. to kill it, 


— 


child is born, B. murders it, 
A. acceſſary Page 617 


n 


man, or wild beaſt cannot be a 
principal, party, tho abſent, is 
principal ib 


A. commands B. to kill C. and 


before the fact re pents and coun- 


termands it, yet B. kills him, 


A. not acceſſary; contra, if he 
bad not countermanded it 618 
A. knows that B. bath committed 
a felony, but conceals it, not 
felony, but miſpriſion ib 
A. ſees B. commit a felony, but 


conſents not, nor takes care to 


"apprehend him, not acceſſary 
but finable, ib 
A. knowingly ſuffers a felon in his 

houſe to * before arreſt, not 
| pwn fb but contra, if 2 

rupt m 8 I 
So if he * \ 4 Ia and 2 


ceive purſuers, this being an 


act, and not bare omiſſion, he 
is acceſſary 5 ib 
A. bath his goods ſtolen by B. if 
A. receives his goods without 
any contract to favour him, it is 
lawful; but otherwiſe theft-bote, 


but yet A. not acceſſary ib. 


Where receipt of ſtolen goods I be- 
fore 3 & 4 V. & M. Or.] 
made an acceſſary, or not 619, 

620, 11. 150 

Relieving a traitor or felon in pri- 


ſon or bailed out, makes not an - 


acceſſary N 620, 621 
Conveying inſtruments to a felon 
to break priſon, or bribing gao- 
ler to ſuffer an eſcape makes an 
acceſſary _ 621. 
Writiag in favour of a felon for 
his deliverance, or jinſtructing 
him to read to ſave him by his 
clergy makes not party an 15 


ce 1 
If A. be committed for felony, and 
B. an attorney, adviſe the friends 
of A. to write to the witneſſes 
not to appear agaiaſt him ; who 
writes accordingly, this makes 
_ iz 1 neitheg 


A Tau Vf the Princip Matters 


| ther B. nor the friends acceſ- 


„ ſary; but puniſhable, and how 
9 b Page 621 


A huſband nee, A wite may 


de an acceſſary, but not wife for 
receiving the hnſband ib 
Tf the wife alone, without his pri- 

- vity, receive a felon, ſhe wn 
_- neceſſary ß, 8 
If they jointly receive a felon, it is 

© only the act of the huſband ib 


Acceſſary cannot be, unleſs felony 


cominitted ;- A. wounds B. dan- 
gerouſly, C. receives A. then 
dies, C. not 622 
One may be acceſſary to an acceſ- 


_ » fary by receiving him, knowin 


bim to be an aceeſſary to felony 1 

No acceſlary in receipt of a felon, 

without knowing that the party 
hath committed a felony 


cipal felony committed, diſpu- 

niſhable at common law ib 
By 2 & 3 E. 6. acceſſary indiQt- 
ablo in coutity where acceſſory, 
and to be tried there; this act 


gives no power to juſtices of 


peace 623. ii. 44 
Juſtices before whom foreign ac- 
ceſſary is, ſhall write to thoſe be- 


fore whom principal is attaint, 


for record of attainder, and how 


the writ is to be . 623 
Proceſs of outlawry muſt ftay a- 
gainſt acceſſary till principal 
© attaint 613. ii. 200 


Acceſſary ſhall not anſwer till prin- 
cipal be tried, but otherwiſe, if 


he will wave benefit of the law 
4 N IAS 3-bFd ib 
But if he wave it, necet 


convict and attaint, for if prin- 

cipal be after acquit, conviction 
of acceſſary annulſed; but if ac- 
quit of the acceſſary, acquittal 
„ 624. ll, 224 


ba 
* 


Acceſſary may be indicted with 

ph, 1 223 
An acceſſary before or after in au- 
other county, than where prin- 


ſſary to re- 
ſpite judgment till principal be 


If he be indicted as y to 
three, he ſhall not be arraigned 
till all the principals be attaint 

or outlawed ; but if he be indie. 
ed as acceſſary to one of them 
only, if that one be attaint, tho 

the others be not, he ſhall be ar. 


rai Page 624. ii. 200, 20 
But — wy, if he be indict- 
© ed as acceſſary to three, arraign 
dim only as acceſſary to the par- 
ty attaint, and if acquit of chat, 
be may be arrdigned de nowe as 
- acceſlary to the other two 623. 
. TODD; + 4 11, 200, 201 
Beſt to reſpite arraignment of ac- 
ceſſary 


all principals a 
1 be ceclewed - x 72 7 
principal and acceſſary appear, 
und — . I . 
be tried by fame inqueſt; but 
principal muſt be firſt con vict and 
- attaint, and how jury to be 
charged 624. ii. 223 
If principal: plesd in bar, or a- 
batement, acceſſary not to an- 
ſwer till plea determined; if plea 
' maintained, ac diſcharg- 
ed, if over-ruled, principal ſhall 
plesd over to ſelony, and may be 
acquitted ib 
IF A. be attaint of murder on an 
| * and then - is indicted 
of murder as principal, and B. 
as aecceſſary, principal pleads 
. former attainder, B. ſhall not be 
put to anſwer as acceſſary, be- 
cauſe he is not attaint upon ſame 
ſoit ; and ſo it is, if attainder 
of A. were firſt on the 12 
3 25 
If principal was acquit, or con vict, 
pe had his as , a pardon, 
Ec. aeceſſary ſh not [ before 
1 Anne] have been arraigned ; 
contra, if after attainder 598, 
OT HOP ; 25 
If principal be erroneouſly attaint, 
acceſſary ſhall be arraigned, but 
principal reverſing his attainder, 
reverſeth alſo attainder of 2 
ſary , 25 
One 


' Lately acceſſary, if he appear, hath 


contained in the T'wo Pax vs. 


One acquit as principal cannot be 


indicted as acceſſary before, but 


| uit as acceſſary before or after 
— be arraigned as principal 
For: Page 625, 626, ii. 244 
But one acquit as pri or ac- 
ceſſary before may be indicted as 

' acceſlary after. 626. ü. 


Acceſſary to crimes within 28 H. 8. 
of trial of treaſons, &c. upon the 


5 fea, not puniſhable there- 


by, but by the marine 7 

| us 17. I 
Principal in murder in ſecond de- 
2 be arraigned and tried 
principal in firſt degree 
437. ii. 223 


been 1 and put to plead, 
but againſt inqueſt and 
trial ceaſeth, till principal corae 

in, or be attaiut by outlawry 


n. 224 
Acceſſary may pray proceſs againl 


pal, and therefore, if ac- 
ceflary acquitted before principal 
tried, it is a good acquittal; and 
if convict, a good conviction; 
but no jedgment ſhall be given on 
conviction, till principal tried ib 
felony, and B. reſcne him, or 
the gaoler ſuffer a voluntary e- 
| ſcape, tho they may be preſently 
- indiRted, yet they ſhall not be 
—_— 8 A. be 9 or 
attaint by qu nt, or outlaw - 
ed; for if 4. be acquitted on 
the indictment, the reſcuer, or 
ſhall be diſcharged 237, 
| 238, 591, 598. ii. 224 
How far a wife may be acceſſary to 
her huſband's ireaſon, of felony. 
Vide Coverture, . 


- Paiſon, Vide Arreſf, Bꝛeach 


of Pzilon, Commitment 
Eſcape, Gaol 2 


Pzivitege, Vide Kabens Coz- 


* 
5 


Pocedendo,. Vide Ceztiquari. 
Regularly no proceſs iſſues in liege 


name to take a felon, unleſs on 
indictment, or matter of record 


in court Page 575, 576 
ee. 1 3 


In all caſes king's writs directed 
ſheriff, which he executes per /e, 
or by his warrant 10 his baits 


If above two coroners in a county, 

and a writ is directed coronatori- 
bus, tho one dies, whilſt plural 
number | 


remains, a return by che 
coroners is good; but if ooly 
one ſurvivor, he cannot execute 


| ii. 56 
Bat if two coroners.in a county, ve 
more, one may execute the writ, 
2 in caſe of an exigent, but re- 
turn muſt be in name of carana- 
torer ib 


n 
whe may | to 
pa to _ him ib 
e cannot make precept to baili 
of a franchiſe, becauſe bailiff of 
a franchiſe cannot execute pro- 
ceſs 22 it but by oy cord 


mandate i 
Proceſs after indictment iſſued from 
a ſeſſions of the peace is always 
in &ing's name ii. 113 
On indictment or information pre- 
ferred on a penal law, capias not 
| firſt proceſs, but venire fur. and 
- diftringas, and in caſes of infor- 
mation no proceſs of outlawry at 


J. . interm . Page 47 
Of the ant % ade & au; its 
different names 5 * 


00 5 
ra kamen be vor diſcoriti 
-nued by demiſe of the 
. 


Fry Os merall 322 \ Bog 


"wth a ew ene, De. 


ore ere rati ne l, H 


1 in young 
m fore As an 
A ws hath a ſpecial property | 
in his chamber 594 
Artificial 3 by adiund ion, 


d puniſhed but 1 


aue. — 
AS hold 2 
rie olds n 
as intirely as D bel 
15 


Page 106 
Who fall be ſaid a queen Abe 


| "Ei 3. 4 pon Vide 


. 


* 

4 

7; - 4 8 4 % 
Yao: 


| Pn, law, then 


flatute made a ' miſte- 
meandr, and by 13 F. i. felony 
627, 63 


* "{dtins age Of conſent to mar- 


* __—_ 
25 21 
as 628 


Leaſt pecan 1 anions 


m akes ita rap 


| ae por 8 "i 
Ws ing 4 9 . 


© "before, the „ antiently 2 
pox 8 and now ma 


evidence of aſſent 1 
Huſband cannot commit it _ his 
© wife 629 
But aiding- ng dnother to commit 
upon het, indiftable as a rape, 
cho wiſe cannot have we f 
it againſt her huſhand ih 


Wiſe in ſuch a caſe may 


+ neſs a DE bee kubing. * ib 
Infant 232 fourteen preſumed 
incapax, © tho he may be princi- 
pal in aiding, fc. 630 


Conſent ou menace of death ex- 


'  Jreland, 3A 


| Mulie a . 2 
ö Paęe 631 
conſent not 8 


0 indictable . | 


zona e 


tute r 


and after * 
Freſh + and - * 
ſary on part of ravi 32, 633 
"Yann day not allowed for cipal 
bringing appeal, bat it is in 
diſcretion of court- 6 


Principals ouſted of clergy, 


but 
* acceſſaries before or after ib 


neceſſ- concurrin = 

. co con — 2 _ 
_ -viſhed 633, 634, 635 
Where an infant 3 4 


heard without oath Aha 635 

Accuſation of a rape eaſily 

- hard to be proved, and harder 

. to be defended ed by the accuſed, 
tho never ſo innocent, and many 


inſtances thereof 635, 636. ii. 


Realm, 
= of F on comprehends 


eas, invading king's 


hy sin the ſame, levying war 
i e 


this erown, 
realm of Eu 
 twor Maria 


et no part of the 
» nor inffa gua- 


The like I formerly] of Seotlanlf 


even- while it was under the 
power of the crown of Earland, 
as in ſometimes of E. 1. and E. 


3 
| Iles of Mar, er » Guernſey, Ce. 
ti parcel l this 


crown, for what 19 55 
are er —— the 3 


e ue. Vide County. 


* | eum in the Two Paare 


I 
8 


ib 
i 1 


Pe ca/ons, 
2 2 
n rn 
"4 within the «2, 


What foall be ſaid 
Vet ball bf r fe hd 


Vide — — 1 ax. of bigeay, 


Vide Jreland, K 


A judge fined for ring» recrd g | 


648: 

On We. 1. an attorney impri 
Ay rr Lo, and 
baniſhed the court of C. 


embezzling part of a record 


. If a clerk had made a miſentry of 


record, the judge of the court 
might ore tenus have reQtified it, 

7 — ſometime after ib 
judge of record is a living 
* che e; 
of che clerx 

King's title wage of Mr ws be 
av 

Judgment — to be l 
by record us 207 

Acquittal generally a warrant for 
entry of the judgment at any 

time after ii. 243 

By 8 8 H. 6. flealing, carrying away, 

or avoiding records, feloay, cler= 
- g „ 6 ; 


hee ber 653 


ries 3 

Expoſition on this 2 64 
Puniſhment of this | 
the a# , 1 * to 649 

If judgment thereby rever- 
ble, tho not reverſed, it is. | 
6550 
What 


for 


3 bg If this ane 2 in. two coun- 


2 Nb difference, whether. —— 
| . 
e eee eee 


2 in aſſirmanee 22 ; 


2 — 4 a 


." — 


5 and outlawed, and af- 0 
i . in made B; by A 
due man, and original the ſame Huf im common ebene 


by another, felony in him who emis witcheraft; and 
32 4 r == i - 35 
$I ; 


N Ko — 92 653 | 
Jaftom of alter beach enadied $5; , 


- hear: and” —— — 


tly 


. writ de baverico' 


DES 4 Hereſy: — defined of | 36 
8 — The definition of the pa 


niſts makes the kalle devia- 


Es a may ae indent thee tion from them he ib 


ib Who the jud of here accordin 
Indieiment'! may be taken; by 45 the common od im 


« clerks alone, or foreigners 4» 38 ; 
 »aloney or-bork 4 bur trial whe The awe chat acoom 
+ by party · jury only id * the 3 of one in or- 


1 84, 385, 38 

Where commiſſion 2 * s thereunco pared by 

f Ferre temovable in ib the pope, or . ordinary 3 
f 934 c a 


1 _— committed in London, pen Sers ins fre! 
wn not do be named in com- 2 : 


Pinion, or ge- 
Sv — e N 


0 a FOR ; 
. — * ib Who arelapſed beretic . _ ib 
EY 3 or convic= If after conviction heretic abjured 


„ 


lad forth, bis opinion, — 8 


Y IJ OW XD c=_” 


Are 


— „ 
wo 


- #5 ſentence 


 tontained in the Two PT. 


4 ber if he relapſed after abjura- 


tion, then delivered over to ſe- 
* cular power ; no ſuſpenſion of 
Page 386, 397 
By civil and canon law convicting 
and ſentencing heretics were 
left to the eccleſiaſtical Judge, 
without which civil juriſdiction 


LE 1 not Dr mY 2 
by nalties conſequential on 
4 e of bere/y ib 


Whence bürning all heretics in- 


diſtinctly, if pertinacious or re- 
lapſed, took its riſe 
penalties by canon la go no 


4s ther than eccleſiaſtical cenſures, 
ib 


and what theſe are 1 
Secular power made the miniſter 
in execution of heretics 389 
Princes were not ſuffered to ſhew 
7.58 73 courteſy to heretics ib 
When ſentence given by the ordi- 


nary, he was delivered over to 
the lay-vfficer;, and then a man- 


date iflued from chief magiſtra ue 
to execute offender ib 
Reflections on the miſerable ſer- 
vitude of chriſtians under the 


papal hierarchy 389, 390 


How the law and uſage obtained 


here touching heretics before 
R. 2. 2 go to 395 
Fitæberbert miſtaken in 7 that 
the writ de beretico comburendo 
Hed only in caſe of a relapſe 


4 394 
Death rarely inflicted on heretics 
before R. 2. ib 


* Duo yare goods forfeit for hereſy 
before 2 H. 5. ib 

Of bere/y in the times of R. 2. 
H. 4. H. 5. and ſo to 25 H. 8. 

' 1 22 395 to 402 
The power of the dioceſan touch- 
ing berech by 2 H. 4. and an ex- 

© Poktion-thereon 395 to 400, 
409, 410 


| Temporal judge might delia N 


- have taken notice, whether a 
- fenet was hereſy or not, and tho 
- dioceſan had ſo certified, tem- 


+ poraljudge might have delivered 


o 


nate fo t 


party impriſoned on habeas. core 
Put, and falſe impriſonment lay 

againſt party detaining him 
: Page 400, 407, 408 
painſt Be- 


| Expoſition on 2 H. 7. a 


retics and Lollards WD 40r 
What. the method of proceeding, 
and how the law touching he- 
, refics . and their puniſhment 


Eliz, and from that time to the 
time the autor wrote 401 tog11 
1 Flix. defines hereſy 408, 409 


88 Expoſition on that a# 404 to 411 
Fare, 1. Ke 


t firſt boundary to hereſy 406 


Significavit of conviction ought io 


have contained (even at com- 
mon law) the particular hereſy, 
without it no writ 4% herttico 
comburendo ougat to have iſſued. 

| 407, 408 
Whether conviQtion of heretics 


ſtood from 25 H. 8, until fSrf of 


was practiſed in queen Eliza- * 


beth's time 405 
9 Jac. two men convict of Ariani/m 
before the dioceſan burnt by writ 
de bæretico comburendo ib 
[This wwrit is taken away by 29 
Car. 2, hereſy how puniſbable at 
this time, vide in notis] 410 
Great privileges granted to the 
clergy by antient kings and 
ſtares | ii. 323, 324 
In ſome kingdoms double ſupreme 
power; regnum ecclgftaſticum & 
feculare; ſormer only dependent 
on the Pope the latter ſubordi- 
e former, ſo regnum 
Jub graviori'regno ji. 324 
The ne oa of ſanctuary, and 
original and progreſs of privi- 
Pak 2 chericals fl. 323 to 330 
The clergy elaimed their privi- 
leges jure divino- ii. 323, 324 
Sanctuary ouſted by ſtatute 605 
Supremacy of ting in matters ec- 
cleſiaitical, a moſt unqueſtion- 
* able right of the crown 75 
Of the papal encroachments there- 
in matters civil under preterice 
ol ix * 70 
— | R 


— 


on, and alſo on his. ſovereigaty 


| 


— 


4 Tame: of the Nee Matters 


BÞringing inpope's bulls againſt com- 
Akte, and ſometimes an- 


- tient] niſhed as treaſon 
| y p41 "Page 6g 
elony anne 
y 13 Eliz. the offenſe as well in 
Ile bringers in of theſe bulls, &c, 
a executors thereof, treaſon ET 
well in ecclefiaſtics as laymen . ib 


y 5 Eliz. maintaining the authori- - 


oof the pope made a premunire 
e firſt time ib 
8⁰ e to take the oath of ſu- 


Second of offenſe in both caſes, trea- 5 


2 this s 331, 332 to anſwer the reſcug, bot be diſ- 
: By 23 Eliz. ha or 2% re- charged li. 2 54 
conchlid to the r religion, If principal be found nor guilty, or 
2 8 treaſon ; how 87 guilty, of 4 wg ths capital, 
y J Jac. 3. 2 10 re t to diſcharged, 
1 ition dn 8 Wt | but be may de fined for th 
Whar the religion etabliied wich- Fo ETSY; $99. Bs 954 
. | 


331 


Aiders and maintainers f ad- 


within 23 £/;z.. and coocealers 
of ſuch offenſes, how 1 
Page 333 

By. 27 "Flix, where a faba, net 
being a jefait, educated in a hr. 
reign Jeminary, and not returning 


75 proc 


1.8 
qrief coming into the e 


By 35 Eliz, penalty of Ai guilty of treaſon 336 
. chure 4 belding of _— Ecce of fuch pepiſb prieft ; 
_ 688, 689, 690 ingh, felony /ens clergy 33? 
W -conformily within three months 615, 688 
ter convidtion, party 1 * Sending relief to @ ſeminary, a __ 
ure iht realm munire 346 
| arti — Es FB ; felon *Concealers of fuch pricfts, = 
without c 8 N $7 
nes diſcharged of the pe Juſtice of LN to whom di 
nalty of this a# very m not informing one 
Re 6 the fub- of the privy council, &c. ſhall 
- miſo ib ſorſeit 200 marks wy 
ale for retaining or 2 * 5 a ſuſpedbed jeſuit or pricf, 
recu/aut after notice Hh A te anſwver directly, to be 
Expoſition on this a ib .impri „ till he mall make 
Circumſtances neceſſary to be =; dired anſwer a id 
ledged and proved _ eee 4 
 Þy eee ee er - Vide Clezgy, Wilprifion. | 
to gt or ao aa Repzibe wk tin "a 
rt, felony wichout clergy i | 
Notts remove five miles from 5 e 
224, 
"Sy K ainſt maintaining enn 
7 oreign — ral, fr —_ 24 , Reſcue, 
ts theſe re firſt offenſe Reſcue of one taken on 
forfeiture of goods, Oc. ſecond warrant to anſwer what Mall be 
incurs penalty of premunire, objected, no cagſe being expreſt, 
third treaſon 329, 339 not ſelony 578, 609 
poſition on this a. 339 He who reſcues a felon, may be 


_ indicted, but ſhall not be ar- 
raigned till principal be coaviet 
or attaint 598, 607, ii. 254 


Reſcuer is acceſſary, if pria- 
cipal be „ and not attaint, 


but hath his clergy, or be ac- 
quitted, reſcuer ſhall not be pot 


Tho 


” a © 


re ee . 


| Vide: 


+> Tong ++ +: OD O20 


e tv the ue Part. 


Tho prison indicted of ſeveral tained in appeal were to be re 

© ſeſonies, yet the Ry makes lored to appellant Page 338 
bat one Page $99 39 

A dn mae on ef $10 . 
carrying to gaol is reſcged, the are confiſcate: _ $38, 545 

, return of the reſcue. excuſeth the ran robbery, 
ſheriff c of an execution and it appears appellee 
50, boz came to the goods by bailinene, 

If a felon bs met and carried to c. without felony, plaiotif 


- execution, and be reſcued from 
- the ſheriff, ſheriff is puaiſhable, 
becauſe he ſhould have taken 


__  Tufficient power with him 602 


' Hinderance of arreſt of felon miſ- 


© demeanor, but no felony  6c6, 


Where arreſt of a felon lawful, fel 


\Y cue of him, felony bt 


If in coftody of a private man, ON 
- «tice that he is arreſted for felony 
ner to make ir felony ; 

contra, if in cuſtody of an _— 


Rente of reſeue of a felon . 

A. by ſheriff nor; ſafficient to 

t him to anſwer to it 2 
indid ment 


It priſoner under cuſtody be L. 
cued, or priſon broke by — But if C. doth not commence his 


gere without his 
uo felony ia the priſoner, but 
| felony in the firangers as a re(- 


cue ; bot if by his proceremenc, 
an ee 


forſeits his = b for 


his falſe appeal 
Where one fteals goods of dises 
men ſeverally, po ooe of them 


conviats offender on his appeal, 
beſore ＋.— reſt may pur- 


ſue their 


ib 
If jodgment be inſt J. on 
the appeal of B. bogs + appeal of 


C. wete begun before che at- 


tainder, A. mall be arrai 


ed 


on appeal of C. 1 


have reſtitution of his 


thereby; ſecond trial at bit of 


C. only in nature of an ioqoeſt 
of office to intitle him to rei- 
tution; whether the attainder 


be a bar to C. 
appeal before A. is atraint, 


ib 
A. 


ſhall not be arraigned thereon 
but if afigrwards pardoned, be 
| ſhall be arraigned at ſuit of C, 
but contra, if attazader were at 


's ſuit ©, 


— be impriſoned/for Where appellant ſhall have reſti- 


* and be reſcued before 


tution 


.  indiQimeat, what indiftment When he ſhall bave eK 


540, 541 
zadicted and taken by a cap. Of what things he ſhall have retti- 


moſt” farmiſe ; but if party be 
and reſcued, then there need 


54, 
only a recital that he was indict- If felon waive goods ſtolen * - 


i ener oye 20g 


A Ghar, 


hy © | q v3. N A 1 


——— 


r 72 
0 of Oe. 
n appeal 2 — aÞ 


\ 


rution 


any purſuit after him, they ars 
not in law bona waviata, hor 
forfeit ; but contre, if be waive 


them on purſuit 


ib 


This forfeiture not like a tray, 


where tho lord may feize, yet 


owner may retake it within year 


and 8 but here true ow 
cannot ſei 


day, which is an expedient 
13 


ner 
| ire his own goods, tha 
on fresh ſuit within year and. 


ia 
do 


7 


* 


4 Fant of the. Friacipal Matters 
? b By. 31 Bliz. G 1 «Jags: wo ſale of 
 ſecote his appeal. Page 541 alen — nyo London, Wett- 
6 what things owner "ſhall have minſter, or Southwark, er avith. 
.. reftiration on 2 1 H. B. he ſhould |. in lane miles 10 4 broker Sali 
have had reſtitution of on con- r the property: Page 543 
vidion in appeal at common law Shops London | a market obert 
| ib — 5 reſpeQ to goods. uſually 
"Vefore this 44 vo reſtitution on in- Id-therein] $43» 54 
-.diftment_.... $42 Wheiber à ſale · in market-overt h 
This ad (ſpeaking of ting's ſu | barred reſtitut ion in appeal 344 
jedcts extends to aliens robbed ib 4 commits a fobbery, 4ing's offi- 
ſervant be, robbed of maſter's cer (eizeth goods ſiolen; and ſells 


money, and maſler or ſervant by. them in market-overt, 


procurement give evidence, and robbed ere 4. on b 
coavict ſelon, maſter ſhall have appeal, he ſhall have reſtitution ' 


a writ of reſtieutin ib he made freſh ſuit id 
. to be to party. e If offender be convict on evidence 
or 0Wwner ... / +. .of+ party-.xobbed; or owner, be 


II. A. be robbed by B. and C. 0" hall have feſtitution, tho there 
. only is con ict of robbery by 1 were no ſreſh ſuit, or any in- 
evidence of A. he hall oe 17 * iey by inqueſt touching the 
© ſtiturion | me; but contra in appeal 54 
1 A. be robbed. of an ox by . ner preſers indictment 992425 
wWꝛho ſells him to C. who keeps the thief, who flies, and is there. 
tze money in his hands, and.af- on outlawed, owner ſhall have 
ter kills the ox and ſells it, or by | reſticution + © v5: 
if the money be ſeized in the rſons have their ſeve ral 
bands of ihe thief, 4. mey bave Re folen, tho-thief convict- 
+. a writ of efltorion for the mo- _ on the proſecution of one of 
75 them, the ather muſt proſecute 
money be flolen, and 5+ bis indictmeat in order to have 
taken, he ſhall have n rellitation of hie ue 545. 

12 I, 252 

Tefator "obbed, thief convict on Aniicady if b. was attaiot on in- 


> ra procurement of executor, 'he dictment pteſetred by A. and te- 


mall have refticugon ib prieved till another. ſefions, and 
If dods be. ſloleo, and by thicf then B. preferred indictment of 
fold in market-oveft, thief be- another robbery committed on 
ing convicted on evidence of . bim by C. C. — 
Patty re bbed, he "ſhall have re- * have. pleaded to the countrey, 
| Ritacion'0n ing of thing ſold _ . and on conviction, B. ſhould 
542 0 547 | have: had f eſtitution 3 but he 
E 13 Eliz. natwithii ting ſale might have pleaded  autrefoits 
| horſe in market-overt, own- , attaint,” and have refuſed w 
er may take him within ſix babe anſwered, and then 2B. 
months after the felony on proof ſhould have had no reftitation ; 
of his property, which ſhews but by 21 H. 8. cours ought to 
chat after 6x months he ſhall | inquire” by ' inqueſt of office 
not have reſticution. . 543 ,. touching robbery, of B. and be: 
e s ſhop no market-oyert , = - ing alcgrraioed thereby. to grant 
+: {for plate] by en 8 Lau 0 . 5457 846. 8 71 
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a Ga n,. Fo ygs r r x Oat aged 34 * — 


* 
Wel ©; Return, _. * 


ther by taking his goods, or 

Aion Page 546 
If A. teal goods of B. and B. take 
his: goods of A. again to favour 


_ _ him, or maintain him, how: 


puniſhable z bor if he take them 
_ again without any ſuch intent, 


- Can obale; bat jnfibable ib 


But after - felon convicted, it can 


. © be na colour of crime to take 


bis goods again, where he finds 
| them, and why, 4 ib 


A. ſteals go l. 1n money of B. 


A. is convicted and hath his 
clergy on proſecution of B. B. 
brings trover for it, and held it 

well lies; but contra, if before 


roſecution by indictment party 
* obbed brings trower, or if 


* in er caſe had not 
Ziven evidence on convidi 

8 346, 547 
A convict within clergy [ha boos 


born ia the band, Hhall-be re- 


or re on | of blood, Vide 
Corruption and ution 
of Blood. * 


or return of hereſy or criminouſ- 
. neſs,” inſufficient; fgxificevir of 


.-cotviction of herety ought to 


contais particular hereſy nm 


| RI 
Jaſuftivient cauſe of refuſal, or non 


© - *,admiſion. of a'clerk, to alledge 


| | that he is cr/muinoſus & non ido- 
neus, or that he ig ſcbi/maticus in- 
wveteratus 407 


Literal numbers allowed in returns, 


.- tho not indictments ii. 170 


Vide Ceatiozari, tabeas Coz- 


; ; — 0 : 6, wat . 
W 
* #4 


«4 
. 


- 


.-- etfhiried in the Two Pants.” 
ion by courſe of law, ei- 


N 80 — > « 


Where one may aſſemble people © 


_ to defend his houſe: by lawful 
means, which he cannotdo with 


regard to a journey Page 445, - 


7s "ous de30 487. 
Where by common-law — — 

totes, ſheriff, juſtices of peace; 
_ Se. may raiſe à power to ſop- 

preſs and take rioters 5 and 
v bete if they diſperſe not on pro- 
clamation, and any of the riot- 


ers be killed; or ma med by juſ- 


tices, - or | thoſe aſſembled 


them to- ſuppreſs the ride, it ie © 
jollißable 53, 293, — 495, A 


A preſentment of a riot by a . 
tice, ot two juſtices of peace, as 
caſe ſhall require, is a convic- 

tion by ſeveral as 155 

Vide Arriſt, £,omicide, Juſtice 

of Peace, Murder and Pan⸗ 


u 


flaughter , Peace⸗Æ tficer 
Trealon. a 


River. 
Thames is alta via regia, king's 
. 
, ECT 
Defined | 74632 
What ingredients in robbery +. ib 


Something maſt be feloniouſly 
ken We | 
A mere aſſault to rob without ta- 
| king [till late a] only a miſ- 
demeanor ib 


What a taking in law and fact 


- + {CE 532, $33 
If a thief compel true- man by — 

to ſwear to fetch him money, 
which be doth, aud iet 70 
ceives it, robbery .- ib 


If A. aſſaolts B. and demands his 


purſe, and B. delivers it, it is a 


taking, and fo if B. refuſe, and 


A. a loan or gift of money 
DEP W 


* 5 


N * 
” I. 


| which g or lead, en. 


73 throws his purſe in 5 


nd A. takes it up, and carries 
it ey, o if B. flying from 


- | thief let fall his hat, ri At 5 


" ker i it, and carries it away, all 


- 4x of fame fear 


1 A chief without weapon drawn 


bid party deliver bib ©, 
which” he doth, robbery, tho 
- ipding line in i ke" return 


A purke deing faſtened to his 
dle, B. ah 170 = r 
und in Aroggting 

[ad parſe falls to 


| | "m0 rodbery; bot if 7 7 


/ the purſe, or if J. had purſe 
- kishusd, 4nd 
and ſtriving lets parſe ſull to the 


ground, — 8 takes it b 


again, fodbery 

Takin ja the preſeuce is win 
"vio the wo my but to — 
tute robbery ir muſt-be with rar 
ting in ſear 


Taking my cattle in my Mags, - 


- and putting me in fear, x 


"Where one, neither in view, nor 


aſſenting, vor gyeſent at robbery 
or aſſault od guilty of rob- 


7z5 
Co WET: 


_ after taking and not before, he 


deen, not robbery 3 
" Tho thing taken be under Ry 


alte, felony fax; clergy” 5: $36 


Bur in foreign county pe 


dor 5 there 2 
#, rides out with others with de- 


Agu to rob, be parts from his 
. vormpany, and purſuse not his 
— afterwards commit 


n robbery, A. wot 
Ifis nen 


lun · dag, or after ſun· ſot, whilſt 


© "5 .is fo far day light that the 
W of a mn is disable 
bit, 


| 4 Trans of the eg . 


ib One Indie for robbery i vid 


tet girdte breaks, 


„, Hundred chargeable 
Page 557 
4 e e breaks a 
hole in bie houſe, B. for fear 
- throws bot hi money, which 
A. takes and carries away, rbb- / 


'$55 


rid or i altd vid, or a vid 
regid, and convict, is ouſted 5 
- clergy 3 contra, if in vid N 
dcn, . ti. 
tu robbing of bouſer. Vide 2 


| Vide Aue rp, n 
ids Kue ind Cry, Larreny. 


> 
Rogue, os, 


Sale in 7: rm Vide 
Ne ution. Hater. 


Sunduirp. Vide Religion, 
Mtg To Rik, Ties 


Seal and Fray 
the great ſtal, and what 


F 
O " rhings are paſſed onder ic 
—_ 4 174. 775 


Per fru, or le explained 
n. 
8 "_ | 
Obcho privy þ 
gl of B Eb 
2 n- 
caſter, &c. by whom kept, in 
- what manner, and by whom de- 
rere 171, 72 
When ing dies, gra f con- 
done nil anocher made 176. 
. 177 
Proclamation ale fill sg, when 
either ling or uy loſt his 
_ Galcifually - I" 


had power to diſpoſe of lands 
belonging to the crown or 
pam under | 
reſpective ſeals [but how re- 
h * at this 3 wi I 20 
I. cap. 7. 42 
coonterſeiting old great 
is treaſon 8 


contained. in the Two PARTS: * 


and on what 
to be delivered 
| party indicted, or to the con - 
ble or villata to he anſwer 
for them, and in the laſt ca * 


to t 2 


what maintenance the party and © 


his Family Gould honed fue - 
of thew . 


7 em =. 
What may be ſaid a counterfeitiog If no indicment, then '. o 2 


_ the great or privy al 181 t0 
By. 1 M. forging guees's Sign ma- 
anal, privy /ignet or privy ſeal 
treaſon 178,184 
_ Antiently counterfeiting any of the 
king's ſealz, treaſon 179 to 184 
It moſt be an actual counterfeiting, 
barely compaſſing, not . 
| 181 
Affxing a true great, ſeal to an- 
he patent, a great miſpriſion, 
but not treaſon 181 to 182 
Fixing great ſeal by chancellor to 
a charter withqut warrant, no 


treaſon | 18 
Counterfeiting ing's judicial ſeal 


186 


for writs wy a iſde- 
'  neanor, ſo of the a ſta- 
tute merchant ib. 


What the judgment in counterfeit- 
ing great-and privy ſeal, privy 
guet 


and fign manual 138, 
351, 354+ fl. 398, 399 


| Dedition. 
In ſome old books treaſon expreſt 
by that name, yet a charge of 
doing any thing ſeditiouſly a- 
mounts not to a charge of trea- 
ſon * 4100 


cif.” bs 


_ Seizure. 
Whether goods of an offender, and 
in what caſes at common law 
might be ſeiſed on the offenſe 
committed, or inventoried and 


. appraiſed only ; in what caſes 


* 
— % : 


Se defendendo. Vide Komi⸗ 


ſeiſed, did it at his own peri 
no felony being eee 1 


What regulations made therein by 


58125 E. 3. 364, 365 
If party comes not in, his 
forfeit on award of exigent, which, 
is awarded on the ſecond cap. 
returned non eff inventus, as well 
in treaſon as felony, tho 25 E. 3. 
mentions only ſelony 305 
Second cap, 1 with a precept 
to ſeiſe offenders s, out of 
which ſheriff is to allow him 
and his family ſufficient for their 
ſultenance. + - 


Whether in caſe of ſuch a RE 


a ſale for valuable confideration 
before conviftion and after ſeĩ- 
zure binds the 4ing as in caſe of 
ſeizure and delivery to willata 1b 
1 K. z. prohibits ſeizure of goods 


of a party impriſoned, tho in- 
lifted, 365 


but not convicted 
Whether this extends to (tea - 
ſon, tho not mentioned 365 


Whether it extends tu a party at 
large, whether indiQed or no; 


it repeals not 25 F. 3. touching 
ſecond cap. with a ſeizure of 
goods, as to other pet ſous that 
are at large and not indicted, 
nor proceſs made on their in- 
diament, if they fly not, no 
ſeizure can be made, whether 
they be-indifted or not ib 
If a man be at large and fly for 
it by this act, his goods cannot 


be ſeiſed and removed, Whether 


he be indicted or not id 
If indicted and at goods 
cannot be removed, only 
viewed, appraiſed and inven- 
toried where they lie ib 


1 


4 ru Principal Maider 


e ae wen not” be deere, When It is to be held, if et Ki! 
yet where party is at large, par- within the Rated times, court 
| © ty removing not within —9 held ſor that Turn only” void 
A | " of double value Page g* 366 Page ii. 
: Nient ab ante this a2, the uſe of Manne by i one ad muſt 
a ſeizing of goods of perſons ac- under ſeal of the Jury, by ans 
FS © 'cuſedl of felony, tho impriſoned . - other ad indented ii. 70, 15z* 
RR er "not impriſoned, Yoo What freehold or .copyhold in 
= | 366, 367 dictors muſt have, otherwi 
NS dons, des erte, of this 5+ 367 meriff puniſhable, and indif- 
WS, ment voidable by plea 3 
"P33 


Vide Reffitution, * can make out no 
f * inditments, but muſt ſend 
RF _ "them to jaſtices of peace, wh 
Fatt a, | Vide Jdjournment, _ power to. proceed "Reba 
ECT Ws Juice of _ | Q, 71, 106, 107, 142, 152* 
WY 18 -Dheziff, 7 | But i original preſentment not 
HEE bY within jurifdiftioo of the Turn, 
1 ; © Not to take notice in er! ap- Juſtices of peace ought not to 
2 5 jutment of a ne ſheriff 49 Deray thereon, tho removed 
1 i, Cu y of a ſelon belongs to old re them i. 71, 152 
_—_— ſheriff rill turned over by in- By common law he might iſſue a 
© denture 49 495 warrant for taking a felon be- 
*, Oughbe 10 deliver to commilſioners { fore indiment ii. 105 
aol-delivery the names of Where bailiff of franchiſe cannot 
J * in priſon, or let 3 _ execute proceſs within his frau: 
or mainprize k - chife, but F: theriff's mandate 
Sheriff fiveable'for wilful or ene ii. 68/ 
gent eſcape e ARE 
not in gaolers . bo _ 
. cular uchi gu $95» £97» r ; * "ih ON 
Eo 8 By 1 Mar. forging queen's fgn ma- 
7 His power. to hold pleas of 5 mal, treaſon 1 178, 184 
: crown taken e by Magna Judgment in this treaſon 187 
 Charta ii. 
- Yet afterwards had 


3 | power to take 
pt nn. inditmence of Telons_ - ii. 6g, _ Di Ln hep Com- | 


Fey 3 1 87, 106 
„ power either virtute commiſ- 
b . which is taken away a - Sovomp. Vide Buggezp, a 
ſtatute, or wirture officii in his be 7 5 
Tarn, which continues ii. 69, Sol der. 5 
142 How ſoldiers were antiently re- 


The Turn can take no indictment _ tained 672, 673 
© bat of felony by common law, Who bound to ſerve the ding in 
or of ſuch matters, as are by his wars 675 
" Ratute limited to them, and Whether impreſſing them joſtifi- 
therefore indi t- of rape _ able 678, A 
void there | 15 Etymology of Pref 
8 5 I is à court of record; who the Vide Frtany by Statute, Con- 
| ION — and whar the ſtyle table and Pa arſhal. 
of i * 70 | FN 
4 Stabbing, 


ccni #n the Two Pars. 


dictment, rder and Pan- 
laughter, * 


tes in genezal, and their 


Tho Wein, 2. Which gives im- 
„ — where — in 4½ 


ie voucher a record and fails 
of it, is general. yet neither an 


infant, nor a feme covert in that 
caſe ſhall be impriſoned Page 20 


. 5 General at, that give corporal 


- puniſhment, are not to extend 


to infants, therefore infant con- 


vict in raviſhment of ward ſhall 
not be impriſoned, tho a# be 
general; but where à fact is 
made felony or treaſon, it ex- 
tends as well to infants above 
Fourteen, as to others 21, 22 
5 Hi. Is Elis. which require 
_ conviction and attainder ac- 


cording to the order and caurſe of 
law, theſe words include in- 


dictment as well as trial, yet 
the words all trials of treaſon 


Hall be according to the courſe of 
the common law, asin1 & 2 P. 


M. include not indictment 
as well as trial 
299 


1 Mar. reducing all treaſovs to 25 


Z. 3 repeals not only treaſons 
enacted de novo, but alſo decla- 
rative ads 222, 260 


Some things Pore to be treaſons 


by new and temporary laws, 
which were treaſon by 25 E. z. 
0 261, 262 


An a for ſafety of 4ing's perſon, 
ec. enacts 0 jr op or 


a miſdemeanor (without à ſpe - 


cial clauſe) carries a preſump- 
tion, that ſame was not treaſon 
before, and is a judgment of 
parlisment in point 262 

Tho 1 F. 6. G M. have taken 


away treaſons of 11 K. 2. 1 
H. 4. yet they are ſo far of 
force as to damn the falſe. and 


Stabbing. Vide Clezgp, In⸗ 


The manner of 5 


221, 298, | 


extrajudicial opinions of 7; 

lian, c. | Page 6-17 
Where au a# makes felony tr-a- 
ſon by the repeal of that ag it. 
becomes felony again 191 
When an offenſe is made 2 
or . by ack, and that a is 
repealed ; offenſes committed 
before ſuch repeal, and the pro- 
ceedings thereon are diſcharged 
2 repeal, without a fe 

al clauſe in a&# of repea 
2 22091, 309 
Whether the two penalties 2 
vious to treaſon in caſe of words, 
viz. for the firſt and ſecond of- 

fenſe in 5 6 E. 6. be repeal- 
ed by any act, err 296, 
ious 309, 310 
(in 
| Caſes of treaſon) on a ſubſe- 
quent a4 may be directed by a 
precedent a# 207. it. 288 
Where the word ling in an ad is 
perſonal, or includes his ſuc - 
ceſſors 101, 310, 318, 66g, 
0b, 20), 70s + 
Where ſecond offenſe is ſubjected 
to a ſeverer puniſhment, there 
muſt be a conviction of the for- 
mer, and judgment given there- 
upon 324, 685, 686, 705 
Preamble of an a# an eſloppel, 
[and preſamed to be true] 327 
Tho 25 E. 3. & 1 R. 3. mention 
only felony, yet they extend to 
treaſons, being as tor advance- 
ment of Juſtice 365, 366 
Acts ſpeaking of fines or ranſoms 
at 4ing's pleaſure mean of his 
juſtices 375 
Where commons aſſent to an a# 
is not expreſt in parliament roll 
| - 1. OF 


The words hear and determine in 


an act import a trial by Jury 


| Me 403 
Interpretation of an a# (eſpecial- 
ly where a temporal intereit 1s - 


concerned) is of tempatal cob 


409 
. - Cons 


— 


g 4 


. AT anus of the, Princigat, Matters 5 


Conſiroction of many add touch- goods, as well as lande, may be 

ing ee cog · provided againſt Page 5 

nizance belongs to the tempo - Saying corruption of blood. vir. 
judge P. g | tuolly! makes heir inheritable, 


* 


Ee - ml ae 40 
_ Where a# ſpeaking of ling ſub- and ſaves dower 704 
=. Jed extends to aliens ere 3 ſpecial 
72 "we 541, $42 Words ib 
5 +, Where maintainer: 83 * af In all ag, making treaſon, felony 
tdtesiners of offenſe, not of parties or miſpriſion of treaſon, peers 
3 | « | | 613 to be tried by ib 
Procureri, counſellers, abetters im- An a# makes offenſe 1 felony in of- 
. port acceflaries before, receivers fenders, their counſellers, pro. 
9e comfarters after 514 eurers and abetters, and is ſi- 


Where an ad makes-an offenſe ſe- lent as to acceſſaries after, whe- 
lony, it incidentally makes fuch ther theſe implied ib 
nc cceſſaries, as would be acceſſa- An ad making an offenſe by name, 

\ . - | | [nies before or after at common a rape, Oe. felony makes all 
+ | law, but the ſpecial 4 pouning preſent | aiders and abetters 

_—_ - ©. - ſometimes varies the 613, principals, tho only one com- 

7 . 1 2 . 

| 5 614, Gig, 632, 644, 704 mite it;, but as to clergy in 

205 5 - Eyt judgement de oy member cre- -- ſome caſes it differs jb 
5 "ate a felony, whereon enſue If it makes the offender, his coun- 
Corruption of blood, eſchete io ſellers and abetters felons, yet it 
| tte lord, and * of . ˖ Sos not Ne and 
8 1 5627, 641, 703 ert principals, unleſs 
44 mentioning inferior} officers ſent; if ublene, th — 2 
| | extends not to ſuperior; 649! ceſſaries before, unleſs expreſly 
Where ad making felony extend- made all principals," whereof 
ed beyond the letter 632, only one, and what N 
584, ü. 365 | 5 * 5 
N Ad making a felony, and limit- 
ted, or temporary, andexpires, ing it to be tried in county, 
br i continued till end of next where party taken without ne. 
ſeſtons, and before that is con- gative words, but cumulative, 


; _ __tinued over, where it ſhall be and may be indicted, 

8  Taid contra formam flatuti or fla- where ſe committed 694, 

| ©, tutorum, or of which ſtatute 1 695, 705 

e 667, 706. ii. 173 A ſecond a enacting offenſe fe- 

Where one @# relates to another, lony, that was ſo enacted be- 

= t Where former makes offenſe, - fore, with ſome altorations is 
II.tter adds a penalty, how in- but cumulative 705 s 
= _ *'  diQtment to conclude ii. 173 If one ac be grafted on another 1 

The ſeyeral ways of providing relative to it for the better ex- 

wdamuat there mall be no corruption ecution of the former, if for- * 
7 of blood, cc. yo; mer be repealed, oy e rage 5 
But tho there be ſuch-a clauſe, virtually repealed ts - © a 
_ - king ſhall have forfeiture of 4 making à new' felony of an \ 
92 lands during felon's life, and offenſe that confiſts a fact 4 

his goods, for there is no eſchete partly in the realm, and partly 
= to the lord, Where inheritance out, and limiting it to be tried l 
4 Is ſaved tothe heir ib where offenſe committed, ſhall : 
Bu ſpecial clauſe forfeiture of be conſtrued to be where that 1 

A "© 


f the offence is comm'tred + 
5 4 WRA the realm 
Page 706 - 


l a new felony binds 
not infant under fourteen ib 


How 4 enacting capital offen- 


ſes are limited to continue 708 


As making offenſe felony includes 
falke and party may be 
1 the latter only 2 


Where a puifee affirmative ad Ag 
peals not a former a 705 
B. R. compriſed within a&4s, that 


© give power co juſtices of r 


"and —_— ; 


92525 eee 


the Ling's courts of 


in — = 
„ to what courts it ex- 
— . | ii. 29 
Where _———_—_y law, 
bin, Protection, & bs al 

tie up the juriſdiction to 
.cquyts: that can allow a 8 
tion, . 30 


Where the penalty is recoverable 


by origina / wwrit, &c. it is re- 
frained to the ſaperior courts ib 


Whether juſtices of gas. deli very, 


or eyer and ferminer have a ju- 
riſdiction, Where 4 limits o 
fenſe to be heard before 3 
of peace u. 36 
Where a# ſpeaks of juſtices in | the 
county, juſtices of gas · abliwe- 
19, of eyer and terminer may hear 
and determine it ib 
Aa making new treaſons to be 
taken ſtrictly 2198 


' Whiers an a2 for trial of treaſon 


is to be taken ſtrictly 157 


of offenſes by ſtatutes, whereof 


Jaſtices of peace have not co- 


nuſance U. 44 


Where by a proviſion per 


dominum 
regem & ejus concilium is meant 
an antient ſtatute ii. 


| Where adatum domini i regis ſig- 


nu. 131 


diĩſies proceſs 


If ai be prohibitcry, and by = 


* (ubſlantive a gives a reco- 


contained in the Two Pans, © 


vor by ofticn, of debe, Ce. bat 


nt as to indiment, party 


oP be indicted on the prohi- 


— clauſe, and thereon fined, 
2 not recoverable, but | 
to exceed it 
i. Page 173 
If a# be not 3 but only | 
if 27 ſuch a thing, 
eh vm or/eit wth recoverable 2 
offender not W 
I 


all” 2 4 inducing a forfei- 
ture to the ling, or making a 


felony or treaſon are general ad 
f. 172 


: Where fatal to recite and miſ. 


recite them, or not ii. 172, 173 
7 12285 clergy conſtrued ſtrict - 
ü. 335, 371 
Whether the word murder includes 
DD os treaſon ii. 340, 342 
* an ac ouſts acceſſaries be- 
wy Lim : ker ug ute no- 
2 arily rincipals not 
3 F it, 346, 347 
Whether outlawvry is included in 
word attaincer 521. ii. 350, 352 
All felonies iuclude not piracy 
1. 370 
One of the reaſons for ae 
2 H. 8. for transferring uſes 
to poſſeſſion 247 
. of the particular at f 
attainder there is a ſpecial pro- 
viſion that parties attaint ſhould 
forfeit all their lands, whereof 
they, or others were _—_ w | 
their uſe, and alſo a 
bar from forfeiture ſych 2 55 


parties ere ſeiſed, to 
3 uſe _ other 247, 248 
In di the offenſes of 


accefſary or principal according 

to the various penning 615 
vide Felony by 5 In⸗ 
dictment, Treaton, | 


Strap. 


Tho lord may ſeize it, owner may 
- retake it within year and day 


a2 a 


4 Tana 74 dude Mounr 
But raking tem again no offenſe, 


| wy Duits. ko 
| Difference betwixt civil ſaits is 


- compenſationem damni illati, and . Ante bana 


eriminal proſecations is vis- 
E criminis commiſſi, Page go 


4B Steward. Fir 
"2 of lord bi 
. 


hold. Vide COP 


- Subtens. Vide Witneſs. 


feward 
3 Court, 


Ae Bi „ Re 


| HG: Vide t. 
+ Surety Vile Bu 


No man ; bound to ſaſpeR 
ĩt is the act of * own 


run fuicio will. juſtify the th 
Prism of the' party, or ju £4 


7 3 8 i/e lomicide, or not, Vide 


2 2 3 =. 7 2 Murder 
Swans, Vide - OG, 
Tail. Vide Fopfeiture, 
- Tales. Vide Trial. 


"Tenure Vide Sanum. 
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Theſt-bote 1 
22 2 7 his 2 
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frward of - 


Superſevea: en, 9 


dar; | 


unleſs to favour the es 
P 619 


i. 400 


* Theft. Vide Larreiy. 
Toben. Vide Chest. 
Don. Vide Sheriff. 


Town and Townſhip. Vide 
Imercement 


.. Traverſe. 


be” amercod, be- 


vill is 
* this but an amercement, 
"I not J N 


99 1 i pie oh 
ment. | 


FL -Treaſon. 


Where ling's life -is concerned, 
not ſafe eaſily to admit an ex- 
- cuſe by — tho a fact 
purely caſual cannot be 8 


Why the offenſe and panihnen 


Tra —_ becommitted agank 
3 3 on of an uſurper 
great brand of 9 — 


7 
eee 


I J latitude in their conſtruction 


79, 80, 81, 82 
nee al power an antient 
and uſual charge of treaſon 80 


Various arbitrary conſtructions of 


treaſons in the reign of R. 2. 

8 

The ill effect of an attrajudicid 
declaration of. treaſon by the 

N e a 


, 
t 
1 
I 
t 
J 
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at 
| 
2 
it 
'o 
of 
2. 
; 
a 
— 
84 
R. 


„ ee Pint 


el & 2 E. compared, 


| and expedient la Per ts 7 

u t to 5 

Jak and inditments of = 
i 


The -undagey: i of 


the boundary, 
5 great l 


21 K. 2. — by.1 2.4, 86 
„ e ras 


3 of the commons, 
whereon 25 Z. 3. was made, 


aud the King's anſwer thereto; 


the ad is made conformable to 
the latter 


The ſeveral high treaſons Frm | 


by 25 E. 3. 91 
Where 2 merchant ſtranger may 
be dealt with as an alien ene - 
my, and where either as an 
qt wg „ 


Wich what 


words of err you an alien 
enemy cannot be guilty of * 
are to be taken | 


Spies ſent over by a forei Ya 
in hoſtility, within * within hat rl 


For other matters touching * | 


vide Alien. 
Treaſon in compaſſing death of ting, 
* N a 4 ge &c. 
nſort of lin Ween regent 
may be a of Ccompating the 


| death of the ling within this 2 
100 


Wh ſhall be faid a &ing, ueen, or 
eldeft Jon, or not, wi this 


aa 100, lot, 123, 124 
Wherein compaſſing death of queen 
oer prince from veſt 

- mort de roy 


| What mall be ſaid a compaſing 


king's death 107, 1 


Calculating his pativity, not a 


 compaſiing, tho a great offenſe 
10”, 334. 335 


6 ki death, © 
hd | G 108 


treaſon - 


86, 87, 293 


What overt · act neceſſary tomaks 
ſuch compaſſin 


age es. og 


Conſpiring more de roy,. and there- 


upon providing weapons, or 

| — * the execution 
is an overt - act of com- 

—— king's death _ 109 


86 If men conſpire to impriſon the 


king. by force till he hath yield- 
2 3 demands, and ſor 
at purpoſe gather men, or 
write letters, 11 is 
ac death - ; 
conſpiring to 22 ki is 
A — 2 _ambaſſadgr for og 
paling ere death ſhall be exe- 
for treaſen, but for . 
treaſons ſhall be remit- 
to his own I to be 
11 
vibe ambaſſador may be : 
of treaſon, vide Ambatlawne. 
Compaſſing by words not an overt- 
act, as appears of my tem- 
porary ads a it ; but words. 
reduced to Sting, Sc. are an 
overt· act 111 to 120, 310, 
312, 322, 373 | 
Words may expound an overt 
indifferent in itſelf 115, 116 
Whether words menacing lings 
death be an overt- act of com- 
paſſing his death | ns 116, 
117 
ADR & to confalt 
to Lin e ling is an overt- 
act 8 of compafſing his death 
119, 120, 121, 122 
Whether conſpiracy to levy war be 
an overt- act, unleſs levied 
119, 133, 145, 148, 322 
Writing letters to a foreign prince 
inciting an invaſion is an overt- 
act 1120, 422 
As an overt- act muſt be laid, ſo 
it muſt be proved 121, 149 
If an overt- act ſufficiently laid in 
the indidt ment be proved, any 


FE 8 Rory 
3 5 


of e 


to remove his counſel- 
25 his lieutenant, or mili- 


oy bf upon yes or ſame kind 
SLES, I - ty22, 123, 138, 148, 151 > 
| pap ar; Fora as 
| alien down all incloſures, or 
wdy-houſes, — 
overt-aQ of com 
| 5 s death, When it 1s 
. upon or b laid fn 
' >... > Indiftment, but it is an evi- 
vo © Fight de ba. — 775 . 
8 orces ſent to ſup- 
preſ 2 95 afſembly is an- 


 overt-aft of 


| Who mall be faid ling's wife, his 
eldeſt ſon's wiſe, or his eldeſt 


hter, to make the viola- . 


„ - een 


nn 
a war levied, con are 
Ernie inn war pin th traitors, as well 2 I 3 
1 Wir levied to break priſors to de. 
Lying war enly treaſon within liver obe, or ſome particular 
| « 111, 3322 perſons ont of lawful priſon, 
3 vin — concur to make . unleſs impriſoned for treaſon, | 
eee within this 48 och e great rior} but if to 
TN 150 break priſons generally, hy 
What (hall be fad a levying war treaſon | 
br not 130) 141, 149-196 , IO, - | 100 perſons mode guerrin 45. £ 
A bare conſpiracy to levy. wr ande - bled to - pull down baydy- 
' provide weapons for that pur- bouſes, and marched with a” 
poſe, tho in ſome caſes it may flag 0n'a af and weapony, and 
3 _ amount to an overt. act of com- pulled down certain houſes, 
/ | g the ting death, yet it held to be a leyying war within 
i yr vii nis thisa# by. all N 
. | . _7 


a * 


or miniſters, or to fight a- * 
tary commiffionate officers, Gr. 


we is e ting's aft, 


1 u 7. Princlpal Matters 
Aſſembling 


many rioters to do un- 
lawful as; if they be not 75 


Ge ell, nor have any arms, 


22 4 riot, but it is 


levying war Far: os 


: 1 150, 152 
WR 3. king * de- Wr auß be levied 28e y be 


_ againſt 
. or enforce him ting; * contra, tho it be more 
- 10 any ac, or to come to his Raine treaſon 131, 


149. . 


vate deſign, or pri 


„ it is no 1 — 
e king 131, 133 to 


8, 140, 141; 149, Ic2, 260 
es derten belle 155 1 


per . 
A wur levied * + kings of 
2 


two ſorts, 
vel „ Fir, A 
ro q | Fil, Aguns his 


inhanſe ſervants — „alter 
veligion, expulſe ſtrangers, or 


remove counſellors, or againſt © © 
any - ſtatute, e. this ba ery. 


ſame natur ib ing war, becauſe end public 


Ws © 132, 133. e e 152 5, 
Conſpiring to uch 
— op by ſeveral "temporary 


Clanſe i in 25 Z. z. of eonſultizg- 


the parliament in new caſes 
leaves no latitude to — 


Py” . contained. in the Two Paxrs... . 


- one ; objeRtians to that - judg- 
ment 
In earl of Efſex's caſe reſol 
that when gueex ſent lord keep- 
erto him commanding him to 
diſmiſs the armed people in his 


houſe and come to her, and he 


refuſed to come, and continued 
the arms and armed perſons in 
dais houſe, it was treaſon 
+ That when he went with a 
of captains and others from his 
' _ houſe into the city, and there 
yed aid of the citizens in de- 
le of his life, and to go with 


him to the court to bring him 
into the queen's preſence with a 


5 2 hand, ſo that he might 
certain of his enemies attendant 
on the queen, it was treaſon, the 
fact in en rebellion ib 


That the adherence of carl of . 


Southampton to earl of Eſſex in 

| London, tho he nk cr any 
other purpoſe than of a private 

- quarrel, which E/ex had againſt 
certain ſervants of the queer, 


was treaſon in him, becauſe a 
rebellion in the earl of E ib 


That all they, that went with E/ 
ſer from his houſe to London, 
whether they knew of his de- 
Ag, or not, were traitors, 
whether they departed on the 
roclamation, or not ; but that 


P 
thoſe, that ſuddenly adhered to 


him in Londen, and departed on 


de pardoned _ ib 
A declaration of the king and 
lords [/n tle commons] not 
ſufficient within this &# 140, 
Where 1905 . 
5 300 ; in a 
- warlike manner ll 
ams to ſurprize a privy con - 
ſellor, held treaſon 141, 152 
Breaking priſon where traitors are, 
and cauſing him to eſcape, trea- 
ſon, tho parties knew not that 
they wie ters 


. 


- | Page 134, 135 


138 


powerful enough to remove 


made, ought to 


at 


Marchin with a great A” 
; FAT: arraiati, . Tevy- 
ing war, tho no blows firuck 


Page 144, 145, "258 | 


A rebellion is al g war 
in this a, and by name of le- 
ang war it muſt be expreſt in 
indictment ib 


Bare detaining king's forts or ſhips, 
or conſpiring to take them not * 
treaſon ; a Aus taking them, 
by force, a levying war wich- 

. in 25 B. 3. . 146, 296, 38 
Detaining king's towns, &. . 
rmx, * ting's commithio. 

ner, and repelling an 

made by him, is a Jeyying war 
within this a# 146, 325, 326 

Difference between an 13 3 
_ account of civil intereſt, 146 
evying war I 

Holding one's houſe againſt 

if and poſſe comitatis with 
force, and aſſembling perſons 
to Cppoſe the execution of a 

_ writ of poſſeſſion, no treaſon, + 
-but a great riot ; the like of 
keeping poſſeſſion againſt à reſ- 


titution on indictment of forci- 
ble entry ib 
Aſſaulting s lieutenant in 


time of hoſtility or rebellion 
within the realm, in their 
levying war ib 
If on ſudden falling out, or injury 
done by the ſoldiers, the coun - 
trymen riſe and drive them out, 
it may be a great riot, but not 
levying war, except ſome trai- 
terous deſign under cover of : 
Open reſiſtance of juſtices of ger 
and terminer, only felony ib 


' Touching laws of treaſon in Irr- 


n H. 6. and dg 


lend 
ſoldiers, Vide Jrelands © 
What uſually is the oveft-aR of 
levying wr 10 
Whether the bare aſſembling an 
enormous multitude for doing 
unlawful acts without any wea · 


#4 


, 


Realm... of England comprehends - 
tze nano ſeas, 5 king's 


22 18 . & M. e 


2, 2 if they commit 


dene o theſe afts Pa 181 


_ hips in the narrow ſeas, levy- 
n war; on /ou realm ; where 
trial o be / 154 


Fer ale teens in Gele. 


potion made by chert 


| ER ab Jedi al are 


ticulars applicable to the 
ee Jerſey, &c. 155. 


156, 157 
" Vide Ireland. 


Trae committed in Wales be- 


fare. 26 H. 8. was not inquira- 
ble, or triable before juſtices of 

and terminer, or in B. R. 
"bat before juſtices, afligned by 


in thoſe counties of 


Pg where fact committed 


5 4 counterſeiting, * | 
N 94 clipping, 2 2 9 


. onies, murders, Ne. 
and and acceſaries of fame and other 


- offenſes ſeloniouſſy done in 
Mall, or any lordſhip marcher 
180 8 inquired of and tried be- 


N jullices of gaol· delive- 
in next adjacent coun- 


216% 8. confirmed b 146, 167 

5 4 

H. 8. which ſettles me + 
. . ſeſſions, ſo that as to thoſe of- 


ſenſes enumerated in 26 H. 8. 


5 juſtices of gaol-delivery i in the ad- 


cent counties, vix. Glouceſter, 


Dc. had thereby a concurrent 


5 N of —— 
ſeſſions 


tres .compal yd 
-  grath, * N 
| ther ſame remained. triable by 


of grand ſeſſions, bat 
now, 26 H. 8. ſtands repealed 


ib 


war, or Wwhe- 


51 Irans 171 — Matters oe 
> ebe . Wien 
A of | levying war within this 


For what Gecidl p ens. 
n lies into Wales, but not as to 
pa rag . ſent 

mittimus 7 [27] 
H. 8. P LAS 7; 

Wales within England, and there- 
fore not within 35 H. 8. for 
trial of foreign treaſons . ib 

If treaſon, &c. be done in Dar- 
bam, à certiorari lies to remove 
it into B. R. out of Durban, 
and to whom directed; but if 
A not 4 7 it mall 

ſent down thither to be tried 


ib 
of treafons, &c. in u Tindal and 
— Hexampbire | [ ib 


| Adbering to the 3 
Who ſhall be ſaid an enemy; ju- 
on trial ſhall inquire, whe- 
. . the perſon to whom the 
party indicted adhered was an 
enemy, or not, and whether 
| was a war between Ling 
of England and that other 
prince, whereunto PR ons 
1564 
Enemy: 3 farther than 415g 
or ſtate at enmity, even to an 


alien coming into, England in 


hoſtility r 
Duke of Narfolk adhering to 

Her ie, a ſubje& of king of s 

in amity. with queen . that 


made an actual invaſion upon 
England without the lings com- 
2 adjudged a Hart | 
194 
Who ſhall be ſaid to be a. perſon 
adhering, and what an adhe- 
ring 158565, 166, 263 
If there be war between Lug land | 
and France, thoſe Exghfs. "hae 
live in France before 3 War, 
and continue after, they are not 
adherents, unleſs they aſſiſt the 
+rench king in his wars, or re- 
ſuſe to return on privy ſeal or 
proclamation, and this refuſal, 
tho i e n an „ 
not in itſelf 165 
. Whe 


11 


fleqcdexrate the enemy Page 


165, 165 


Det of Flad add Fraxct in 
city, the #ng's ſubjects ſolicit 


ting of France to an invaſion, 
it is treaſon and an overt-aQt of 
compiling lings death, but not 
of adherence 167 


An Exgl/man doring the war is 


- 


+ - Confederacy with a 


taken by the French, and ſwears 


. © fealty to the king of France, if 


vaſuptazy, it is an adherence, but 
IF for fear of Tife; and he return 
as ſoon as. he can to his allige. 


ance; this not an adherence 


167, 168 


Dilirerivg up "the ting" callles ot 


friſons treacherouſly, or by 
- bribery, an” adhetence 168, 


| 169 
If delivered on cowardice or im- 


_* prydence, and not treatherouſly, 


"tho parry ſubje&t to death by 


morria} law, not treaſon by com- 


mon las 169 
If detaiung e caſtles or forts, 
or the caſtles” of avy other be 
barely” ſach, and without aſs 
fault, yet if in a or 
z foreign e- 

nemy, it is an overt-3Q of 44. 


. biting ro king's enen, and 


- rreaton within this 2 325 


'. By 35 H. 8. foreign treaſons Bo 


| where offenders lah 
Tresſonson the ſea triable by (pe- 
c 2 grounded on 28 


tried ; by the” comhion law vi 
able” in any. county, eſpecially. 

A tie 169; 
170 


i Mar. reduciog* all treaſons to 


the ſtandard of 25 E. z. nok 


only reptals treaſons newly en- 


ated, bot 447 declarative, and 


all treaſons farther than the yer 
declaration of 25 E. 3. extend! 


222, 250, 263, 265% 269, 308 
Killing chaterllr, mager, eee 


ii their place doing their office,” | 


This extends only to killing, not 


to conſpiritig ; but if maiy cons 
ſpire, and only one do the act, 


they ate all traitors} 3 H. 7. 
makes the conſpiring felony 239 | 
I 


Expoſition on this branch of 1 

ac | | 231, 232 

Juſtice of peace, as ſuch, not wich- 
in it, except he be likewiſe juf- 


tice of vyer and terminer 231 


What ſhall be faid /caut en Jon 
place, feſant Yor office . 23 
Touching - principals in treaſon, 


vide zincipal and Accefary? . 


In treaſon no acceſſarles, all prin- 
cipals ; but guere, whether re- 


ceiver of 'a counterfeiter of the 


ſeal or monty be a traitor 233, 


2344 237- 


Gaoler voluntarily 22 F trai- 
tor unpriſoned to „ trea- 
ne I 

Reſcue of à perſon arreſted 

- treaſon ſame offenſe 234, 269 

Breaking priſoh to inlarge a traitor, 
treaſon z but he mult really bs 

A traitor © © 244, 2354 326 

Conſpiracy to inlarge 2 traitors. 
neither treaſon, miſpriſion, nor 
felony, but a miſdemeanor 326 

Offenſes incident to the treaſons 

declared by 25 Z. 3. ate vira 
tually included within the ſame, 

5 receiving, Ge. 23 $4,237» 

238, 2 

If an 44 wake a new Hall, an: 

| ena chat the offender, his covh- 
ſcllors, abeiters and aiders . 
» | 


— 
— — 


— 


* 
| 
| 
1 
1 
1 
1 
1. 
| 
| 
1 


1 E _ 


. unto ſhall ſuffer a3 traitors, this 


kes not receivers or comſor- 


ters after the fact traitors - 
: Page 235, 236, 328, 379 
- But widhe. receiving . counter- 
ſeiter of coin within 25 E. 3. 
where no ſuch reſtriction, a 

., © rresſon | J2 
If 6ffeaſe be made treaſon in of- 
. > - fender, his procorers, counſel- 
Jors, abettors, conſenters (with- 


- 


__» Ing receivers not traitors, un- 

La "267 tho winds receivers or com- 

. forters be expreſt 
The import of the words procurers, 

\ counſellors, abetiers, conſenters, 
diert, receivers aud comfarters 


236 


4 Toms of the Pra-! Am,, 


The words in 1 Mar. refer to tre- 
ſons, not forſeitures; the for- 
ſeiture of traitors, as to old trea - 
ſons, Rands in force 241 

s 257,275, 203, | 

Of declaring Rake by * 
ment, and thoſe that were en- 

.' ated or declared between 25 
F. 3. 1M. 2358, 259, 260 

Some things enacted to be treaſon 


- by new and temporary laws, 


out the word rhereunts) know- 


which were treaſon by 25 E. 3. 
| oy 261, 262, 322 
An 44 for ſafety of king's perſon 
__ enaQts an offenſe. to be felony 
only, or a miſdemeanor, (with- 
out the clauſe, the ſamt not be- 


in treaſon wwithin 25, E. z.) 


1 | 8 ib - carries a preſpmption with it, 
IM Receivers, neg; by neceſſary that FR een * 

„ eonſtruction of ae ddt of tre- fpre, and is a judgment of par. 

J 7,7 4 WE EV, ib liawment im point 261, 262 

. Where an 46 al. probably Commons impeach ſeveral of trea- 

receiver knowing it virtually a fon, lords only give judgment, 

5: ORE He 7 237 this not per madum legir declara- 

| Certainly aide, e. are traitors ſive os 264 


/ __ for treaſon, or ſuffers him vo- 

: Jontarily to eſcape, or receiver 
of a traitor, ſhall not. be arraigned 

till principal offender be conviR, 

- nd why 237, 238 

, -- _ dicted | 


© fame dans wich the prinet- 
pal, principal eo be tried firſt ; 
„ jury 
-, _ to inquire of the receipt; and if 


_ 
1 
* 
* 


principal ave guilty, to ac- 
uit both G ib 


g0 againſt receiver of a traitor 
At ſame time as againſt principal 
What will make a man | acceſſary 
After to felony will not make a 
2 1 in treaſon 239 
How far charitable relief will do 
i 239, 2% 325 


4 


If indicted of ths receipt in 2 | 


| Whether proceſs of oatlawry may 


. | id Th the-a# of attainder againſt the 
He who reſcoeth one infpriſoned 


earl of Strafford, proviſo, that 
it ſhould not be a precedent, 
. needleſs z it did* not egredi per- 
Jonam, and was no general de- 

_ clarative law to ſerve z5 E. z. 
24869, 270 

Proper proviſo in enaQting new 
treaſons to ſave to the lords 
their liberties, as in caſe of ſe- 1 
looy 0 
11 H. 7. for ſecuring the attendants 
on the king in his wars, is per- 
petgal + | 272, 273 
of adi; for 1 treaſon are 
in ſorce, or repealed or derogat - 
ed from by any, and whe her 
ſtatutes 282, 283, 284, 316 
Trial of treaſons committed io ri- 
vers, or ports within counties, 

_ reſtored to the common law 


28382, 316 
386 E. 6. 287, 288 
3 Writing 


contained in the Two PAN. 


Vriting of ſcandalous words (men- 
"tzoned in 5& 6 E. 6. and there- 
by made treaſon) not treaſon 


within 25 Z. 3. Page 296 
So much of 5 8 6 E. 6. as en- 
 - as new treaſon, repealed by 
1 Mar. but the clauſes in that 


ad touching trial of foreign trea - 


' ſons, outlawry of perſons beyond 
the ſeas, forfeiture of lands, loſs 
of dower Hand unrepealed, and 
ſo, according 10 many, doth the 


' clauſe concerning two accufers 


ib 
In what caſes of treaſon two ac- 
-  Cuſers are required by ; & 6 
E. 6. whether it extends to new 
treaſon _ 297, 324 
Whether t & 2 P M. took a- 
way the neceſſity of two wit- 
neſſes on the indiament 
299, 3 0 
Touching the competency of 
witneſſes, vide itil. 


Of treaſons declared and enacted 


from Mar. till 13 Car. 2. 
a = 7, 
1 Mar. repealed all FIND! 4 and 
miſpriſions of treaſons enacted 
fince 25 E. 3. 
_ 1 Mar. meddles not with thoſe 


new laws regulating proceedings 
and trials, but that done afier 


by 18 2 P. GM. 309 
| Treaſon generally ſpoken intended 
of high treaſon ' 316: 


Peremptory challenge in caſe of 
- high treaſon, reſtored ; priſoner 
may challenge thirty five per- 
" emptorily ß 3717 
| To make a man principal in trea- 
lion by comfort or aid after of. 


. committed, it muſt be 


Knowing 323 
In new eaten aiding and comfort - 
ine thereof, treaſon ib 


If a phyſician relieve a ſick offen- 


der, tho Knowing him to be a 
- traitor, no treaſon 332 


 Fome words or 5 may de 


conitrued to ftir up 


* 
* 
9 


299, 


308 


308, 310 


and yet be not within 25 E. 3. 
„ 

What courts have juriſdiction in 
What the con{equents of à jodg- - 
All treaſons are miſprifion of trea- 


ſon, and more, and he who is 


afſenting to a treaſon may be in- 
dicted of miſpriſion of reaſon, 
if king pleaſes * 374 
Miſpriſion of treaſon may yet be 
tried according to 33 # 8, for 
trials of treaſon in ign coun- 
8 


ties ; 

In miſpriſion of treaſon or felony, _ 
or acer ſſary thereto, a peer tried 
by peers, tho indiment 
common grand inqueſt © i 

If a perſon arraigned of high trea- 


ſon ſtand mute, he ſhall be con- 


victed 223, 382 
Treaſon is felony, tho more, and 
the ting may proceed againſt a 
traitor for felony onl 497 

25 F. 3. of treaſons called the fa 
tute of purveyance ii. 330 

Before 25 B. 3, what treaſons of 
greater note, what of leſs note 
| ii, 331 

LStatutes relating to treaſon * 7 f 
fince the author wwrote ; in notis] 

339 co 342 

Whether in any caſe a non 2 
mentis can commit treaſon. Vide 
40eLk. 

For trea ſons in maintaining pope”s 
Supremacy, in reconciling and be- 
ing reconciled to the pepiſb reli- 

len, and, in bringing is pepe - 
ls, and for treaſens committe 
by jrfuits, &c. Vide N ton. 

Fer treaſon in counterftiting the coins 

. Vide Con. | 

In counterfeiting the great and privy 
feals, privy fignet and gn mae 
nal. Vide al äs Sign 

manual. EE 

For petit reaſon; Vide Petit 
Tan. 


4 


I : . * 
X 2 , A | Fire . 
. b * . | * . 
. * 0 - 


— 


ae. 


* 


IF 


__or-- garment and em 


4. Vide 


"Allan, 080 


W. 
— ROME end 


Trips 


- 


ehe are 
T wy F one 


| Chance excuſcth from felony, but 
: Fate 2 


not treſpaſs 
Treſpaſs Tres for taking away dogs, 
bears, Ec. or 
It lies for church-wardens for tak- 


int Sons 


. and mingle it with his own 
| beap or ſtock, 
| of Þ. and embroider. i it, 8. may 
— the whole heap ot fock, 
broidery, 
a be not guilty even of _ 


deliver, them io J. who know: 


gy carries them aways weſ-- + 


In Wege where it is of he 
. own 
ter Oe. 


Vu ane 
Trial. . 


eee method bf trial 33 


a non compos mentis Ha. 


Se tried, or nor, and where court 


1 diſcretion may ulſcharge the 


Jury © 
Where elony by ſtatote limited ta 


"x ſpecial” juriſdiction, and man- 


ver of trial. miſprifion of it 


triab! a comn;on d 
 geaere 22 . 


terminer | 653 
Os H. 6. againſt avoidin A 
trial io be ous half © 


* 


© = Tania of the Nude Mot: 5 


their; whelps* 512 


& catalla parochia- 
Ne ſubſlaner cf n | 


; > take away the hay or corn of 
5 e the gloth -- 


Fe. "akes Bar: goods, 4 


ſſion, the executor, or- 


need not 8 ö 2 — of yer and „ 


him, vide Itaot. * of 


record it 


: * of the court, and the a - 


by others . 
Ti at "of h for ſeleny to 122 
" medietalent W ii. 271 
Whether inditent be a diſtin 
A 91 : 


_ Thing | ſrom the ial 


o 301 
Iris peer tried here dy a common | 


vi ben. 


Jury 195) 1 992 


Touching Jury gk 


If wenire fac. or Jiftringar be er. 


roneous, and woùld make judg : 
ment ſo, if filed, but being not 
filed is aided by 18 Flis. court 
never comps pels Clerk to file ſuch 
writs verdia, moch leſs 


puniſhes them; for pot * 


2 commited 
* 1 Nt facit. 


k . R, 
fe 2 — en how 8 and 


there" need not fifiten days be- 
© rween tefte and be 4 of went 
Wi: 2, * 


And ſo if indiftment was taken 


before Juſtices of 2 ſame 
und Ned into B. N. by * 
tierari; but” contra, i f raken ia 
another county than here F. R. 
fits - ib 
Of wenire fa;. iſſuin 5 of B. R, 
how to bear tefte, ii. 260 


eral . for the return 
of twenty-four 3 to try 2 


iſſue between pa 
rage * 2 Berle 
After the piifoners * TOS. 
and have ran to the gy 
try, à precept iſſpes in n 
a venire fur. when ſuch pre- 
cept bears re, and r- 
turnable in whoſe name, and, 
under whoſe ſeals, it 2 of 
it. 261 


Tf they make it returnable any day 


alter the firſt day of ſeflions, they” | 
' muſt make an * mm | 


- I . 1 
=_ = = 


ices of gaol · delivery after 
ſoner hath e take wh 


- 


any precept to bim ii. Page 261 
Whether. proceſs be by writ or 
pPretept, as well the award, as 
- writ or precept muſt mention 
truly the viſue, and where it is 
only by award without writ or 

.  precept, as in caſe of juſtices of 
gael delivery, the award ought 
to mention the pi/ze ii. 262 
I murder be ſuppoſed at D. wenire 
- fac. muſt be de wicineto D. if at 
 "Briftol d wicineto Briſtol, be- 
- cauſe a city; yet Ye wicineto ci- 
vitali Briftol, tho alſo a county, 
ood - ib 


"If ſtroke be laid at J. and death 
"at C. how vi/ze muſt be ib 

* - © Where ſtroke in one county, and 
death in another, vine ſhall be 
from place, where party al- 
ledged to die 3 

If murder be laid in guddam pla- 

ted uocat. Kiog- ſtieet in pargch. 
Sanfe Margaritæ opud Weſtm, 

- whence w//ne to ariſe ib 

If murder be laid apud B. in paroch 

de C. whence viſue (hall be ib 


/ 


., pariſh, and a pariſh may con- 

tain many vills ii. 262, 263 
Foreign pleas triable by a jury of 

me county, where y in- 

. © didted, except in treaſon ii. 

x 239, 203 

Pho wenire fac. is only to return 

| ae va ſheriff ought to re- 
turn twenty-four, the general 


precept that iſſues beſore a ſeſ- 
lions of gaol-delivery, eyer and 


rerminer ; and peace is to return 
twenty-four, but commonly for- 

— ty-cight are returned ii. 26 
Several indicted for one felony, 
Jjiullices may iſſue one or ſeveral 
-wenire fac. or awards of that 

"kind © * ii. 263, 268 
tis be joint, and one challenge 
de | perewptorily, er for 


nel from ſheriff without making 


Vill or bamlet may be withia a 


* 


1 


”, 


* contolned in the Two Pazrs, 


cauſe, jurors challenged ſhall be 
drawn againſt all, and fo in a 
pany” ii. Page 263 
Expedient to make out ſeveral” 
 wenire fac, and if pannel be 
challenged off, yet forty tales 
may be granted on each wenire 
wo ib 
wenire fac. in appeal be once 
granted jointly, it cannot be 
ſevered, neither can there he ſe- 
veral tales, for if wenire fac, 
de joint, tale muſt be joint, 
and fo in caſe of indictwent 
| | ii. 263, 264 
Before juſtices of gao!-delivery, 
where only one award, tho at 
firſt it be joint, and pannel ac- 
cordingly returned, and- the 
iſoners challenge peremptorily 
verally, whereby there are not 
enough left on the paunel to try 
them, and a tales is awarded re- 
turnable the next day, yet court 
may ſever firſt award, and alſo 
the tale ii. 264 
Record being made up, the award 
is made on the roll, which the 
| 85 of gaol delivery may mo- 
del, as they pleaſe, at any time 
before trial id 
On the writ or p „or com- 
mand to the ſheriff he cannot 
return a nandavi halli vo, as in 
ſome caſes of appeal, writ, Cc. 
being for the ling ib 
The ana of the writ N 
ac. SE 
Tex of e fide of the county 
are by law de vicineto to try an 
offenſe of the other ſide of the 
count ; ib 
Joltices of gas- delivery and peace 
have power to reform the pannel 
li. 3%, 150*, 265 
+ Uſual far the judge on crown-fide 
to ſend for a jury to judge at a 
prius OE ii. 26 
If proceſs be in B. R. and jury fill 
not, or be challenged off, ſo that 
there is not a full jury, there 
4 28 7 | ought 


- 
4 
4 


* 


ovght to iſſue 6 difriiges jara- 
teres, ard a command to return 
a fal. _ ti, Page 656, 266 
But if. whole jury be challenged 
off, then there ſhall. be a new 
Venire fac. and if none appear, 
then a difiringas juratores ſhall 
iſſue, and no taks ii. 265 
IF a full jury appear, and before 
they are ſworn, one of them 


dies, ſo that there remains not 
Ia full jury, a gales ſhall be 

© . + granted; and fo if a joryman - 
„ returned and ſworn V 
9 e 
I ales iſſue, zod they do not 


appear full, or be challenged 
off, ſo that thoſe, that appear, 
on principal pannel and zalcs 
make not up a full jury, an- 
other tales may be granted ib 


x 5 In ſelony a fales may be granted 


_ of a greater number than the 


5 Prigeipel panne] in reſpe& of 


the challenges, ſo that there 
may he ſorty tales, or more; 
but if ſeveral ſucceeding tales 


de granted, the latter muſt be 
leſs in nomber than that which 
was next before, enleſs the ar- 


V of the preceding tale be 
quaſhed, then the number 
of the next may equal it ib 


- The times betweeñ 56% and return 
of tales malt. be as in principal 
Venire fac. 2 2 


ozer and terminer, the tafes a2 


Vell as priocipal pannel ought 
. ,40 be in the name of three juſ- 
tices, and may be returnable 
_ Ge die in diem, or de hord in bo- 
ram of ſame day ib 
As 10 all other matters, they agree 
with proceedings in B. R. a 
bove-mentioved © ' ib 


Before juſlices of gaol-delivery no 


particular precept to return ei- 
rher jury or tales but the ge- 
peral precept beſpre the ſeſhons 


3 ead the award © id 


A Tan of the Principat Matiers 


| | ib 1n all caſes of infancy, inſanity, 
If iadictment be before joſſices of 


And yet there is an inftance be. 
_ fore juſtices of peace and pact. 
delivery of a tales granted re- 
turnable the next day ij, 
8 Pate 267 
Aſier got guilty received and re- 
corded Heri returns pannel of 
n 1189 ii. 293 
here trial of trea'on or felony 
hall be, ide County, Coun- 
ty Fala iw. 
Where new trial Hall be granted, 
vide petit jury in tiiulo aut o. 
Vide -Tratynment, Ceztiozari, 


, 


Gac!-delivezy, zndictment , 
: ip ary of Juſtices -f — 
ſe and Kiſi prius, Julkice 
Reap Kan. Bench, Wytr⸗ 
and Tezminer. 5 


Truſt. Vide Fozfeiture, - 


Turn, Vide Sheziff, - 
Uenire facias. Vide Trial. 
Venue. Vide Trial. 


$A Teꝛdict. 
JN jadictment of treaſon in 
advering to king's enemies, 
what jury ſhall inquire of 
7. = : d 2 164 


Oc if one uncapable to com; 
wit a felony be indicted by the 
grand inqueſt, and thereon ar- 
raigned, petit jury may either 
food him got guilty, or find the. 
matter fpecially, and how, and 
thereon court gives judgment of 
dcquittal 8. ii. 303 
But if one in ſuch caſe be arraign- 
ed on indictment of murder or 
manſlaughter hy corone in- 
queſt, there if party committed 
the faft, repulaily the matter 
ought to be ſpecially found, be- 
'"" cadle it he jury bad wes 
| e ot 


Cha enge, Court, Evidence, 


- 


; guitted on 


arty came by his death, and 
in that caſe they muſt find 
Page 28. ii. 303 


But if be be firſt arraigned, and 


acquitted on the indictment by 
the grand inqueſt, and found 


. mot guilty, he may plead that 


acquittal on his arraignment on 
the coroner's inqueſt, and that 
will diſcharge him, and petit 
gry ſhall inquire farther how 

came by his death 39 


If priſoner indicted of murder or 


manſlaughter by grand inqueſt 
be acquitted by petic jury, they 
fay ſo and no more, and only 
ioquire of the flight ; but if ac- 
leading to coroner's 
inqueſt, petit jury alſc find, who 


| killed che party, if they do not 


know, how in that caſe they 
find ii. 64, 65, 300, 301, 25 
30 


If indictmeut be of murder or man- 


ſlaughter, and on tril it 

pear to jury to be involuntary, 
(as per infortunium, or. /e difen- 
dende) jury ought to find. the 
ſpecial matter, and conclade, 
Et fic per 7 ogra Sc. and 
not generally, that it was per 
infortunium, c. for og the 
ſpecial matter found court may 


give judgment againft conclu- 


of verdict 47 i, 476, 477» 
11, 302 


If jor Sod him e ih they 
2x inquire, whether. he fled ; 


and if they found he did fly, 


_ © they muſt iaquire of his goods 
and chattels, which is an in- 


| queſt of office and traverſable 


362, 493. tt. 301 


Where one of full age ſhall be 
found goilty of burglary, and 
_ ant infant, who was principally 


concerned in it, not guilty  g56 


Baron ſhall be found guilty, where 
feng in his preſence, and by his If dufeneſs and compulſion will ex- 


coercion commits "burglary, or 


If indi&ment 


in evidence 
Where two indictments for ſame 


_ contained in the Two Pars, 
+ guilty; they mult ioquire 


larceny, bat ſhe ſhall be acquit- 
ted Page 45. 516,555 
compriſes burglary 
and felony, priſoner may be ac- 
quitted of burglary, and con- 


_ vided of felony within clergy, 


or he may be acquitcd of the 
felony ; but guerre, whether he 
can in that caſe be convicted of 


burglary $59, 560. ii. 302 


Where burglary felony, and felo- 


ny on 5 © Z. 6. are joined ia 
one iaditment, priſoner may 
be acquitted of one, and con- 
victed of the other two- 6560 


If he be ſound guilty of burglary, 


and not of flealing, he may be 
convicted of burglary; and if 
acquitted of burglary, he may 
be convict of felony within 

6 E. 6. and if acquitted there» / 


ol, he may be convict of larceny 
A 86 
If 4. kills B. upon ach ms, 


on him in executing proceſa, or 


ia his own defenſe, in the bigh- 4 
way, or in deſenſe of his hogſe 


againſt perſons come to rob him, 


on zo? guilty pleaded, he ought 


to be acquitted ii. 158, 303 


In treaſon or felony, if any e/chere 


or forſeiture of land be cons 
ceived iu the caſe, petit jury 
ought to find true time of of 
fenſe committed 361. ii. 179, 


In petit treaſon priſoner may be 


acquitted thereof, and be con- 
vict of murder or manſlaughter 
8 ii. 184 


Wbere there was once a writ [of 


exigent}, and record ſioce loſt, 


on circumſlances the jury may 


find the record, tho not ſhewa 
ii. 20) 


fact; one of murder, the other 


on 1 Fac, of Hab bing; how Ju- 


ry to hind 468. ii. 239, 440 
cuſe ihe priſoner, jury on ge, 
NE gk veral 


F 
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we 


1 ot Prove , 


. petal ie oaght/ to find! ac- 
'cordingly' it; Page 258, 59 
4 be x nies An robbery 


e e 
ance between indiient and 
Om" in the vill immate- 


t, but now contra.” ii. 3oc, 30 


1. po inqueſt /uptr” wiſum | 


a Rat + bor ect, 

and party be - 9 8 

that — jury 

Lau .charged to of the 
flight, and why 301 
Jorym iind a ſpecial verdia; or 
an guns e rad of part, 

and not 2 * 
find him — of the fact, but 


vary in the manner ii. TN 


One indifted of robbery = 
1 = 
18 
7 a. 


Perſona 
Ons nditted on 1 2 22 


ae on a af; Por; deer 

2 of maaſlau | 
ot indicted 72 larceny 
1 be convitted of petit! are 


One indiQed of marder nl to | 


convicted of manſlaughter 


* 


Where” eoroner's inqueſt” fond 
* = eee and 
und him generally not 
be | pil, tho fact appeared to be 
infortunium, of ut gü. 
ty recorded li,” Page 3 bf by 
i *coroner's inqueſt find” not 


,- i291 ſpetial matter, but murder or 
Foods be piven'by 2 _ mltiſlaughter, Pr pan. is 

ty; Jury may reRtify"it | arraigned on it, net 
== or of adviet'of - gail, and on evidence appears | 

dont 0 gan, and fe. Maths priſoner killed the'taan, 

99 5 . 1 — 2 bot not felonioafly, in this caſe 
If recorded, they cannot jury canndt find'a yo "i 

tert f 300 gail, but maſt find that the 
In felony or treaſun o privy ver- er did it, and the maner 

, *diftcad be zien ib bo, and this to be entered of 
one be in Le 5 as in ot _— | 

© dam 1gnoti, - fendentlo ii. 
Au i ans if hy ca My den bibs be 
"6 as'0n' 1 Fac. of Rabbing, 

Was acquitted 4 * on the point, hos wes 

© robbery, court antiently com- or: 0; but it is difficult to find 

Hed: jury to preſentwho did * chemi forkae judgment be = 


for murder; and w ii. 
Rarely on any edle verties 


where queſtion wirder or . 4 


ee ee N for 
murder N | 


3 

Felony laid as ed by be 
- ouſting clergy, but cs 
comes not upon it, where 
ſoner ſhall be convicted of * 


ple felony | 
my © verdi avoided * of 
nas ja 4 1 3 


. indor/ed * on 1 
2 ride park ah fob ile 
Vide Evidence; - 
A tied oper TER 
ner r the verge, thi extent 


thereof, and manner F | trials 
Ins, vide Court. 


im. . Vide-Triat- 


7 


Sw 


, 1 


253 (4 5 | entained in the Two. Pazts; *. 


goods, tho on freſh ſuit 
ee ib 
eng g 
ee 
e, . 


felony continitted in \ Wales Was 


- Inquirable or triable before juſ- 


. . " tices of — _— or in 
— — counties of M ales, OY 
fact committed 

and acceſſaries of the ſame, fe- 

CR — r 

_ Jordſhip marcher my be in 


. quired of, und tried before jul. - 


of gnol · delivery and the 


. in wur Gerd 


5 b 34 3:0 * 
which ſettles the 
and' juſtices thereo ed 
a to offenſes 2 in 26 
8. juſtices of gaol-deliveryin. the 
adjacent coanties, and what 
0 counties theſe are, u had > mga» 
'& concurrent jut | 
ſeffions 


2 * 


9 * 74 . * 
= A 2 * + ov * a - * * * 


his Ie ſeems it may iſſue for ſpecial, 


; > os within realm of ZEzgland, 


166 


5777. ü. 38 


| ained only triable 
by. juſtices of grand bene, 
Z 

4 3-4. | 
er criminal ca + 


or felody * 5 


and what „ but not as 

atrial of "bat it ſhall be 

ſent down b nittimus core. 
1 ib 


and therefore not within 35 H. 
8. en * 


Fur gladit both civil and milits- 


ry, and ſo is power of making 


peace, inter jura ſummi imperii ; 
ome! can levy ae here without 
e com n 130, 19 
War ets beſt when i 3 | 
with the parliament 1 9 
What ſhall be ſaid enemies of 
ting, ſubjeAs not properly 85 
tes, but rebels or traitors. 


The ſeveral kinds of peace 2 | 


A truce deſeribed 159 
A lea lained, and diſtri- 
into it v ſeveral kinds 159, £ 


Ubi bellum non of, pax 160 
War by the Spaniards on the Indi- 
. ans under pretence of religion, 
-injurious, tho-there intervened 
no former articles of peace be- 
— dll mn f 
ar 
non fol It id 


4 k 
—_ * * 
* 
* Y -%* _ 
"4 * 
* 


— 


"Fake on ibn; of treaſon 


AE” | ere the Ramen in end: 
8 Ang! Tie 160, 16. 
_ The Tha ! folemn deniugelations of 


___ war had place chil in 
. "or invaſive wars, an BE - 


adder es 
SE er 
; „ Pr 
. 1.8562, 163, 164 
C The wars we have had with fo- 
1 


Wi ode!” whoa! called margue © 
| | ene — into parti- 
5 and general margue or re- 
Fe | | 
Videgarqu 


ſelemnitor denuntia- 

tum, both illaſtrated 163, 164 

; A war may be between wo king- 
doms without any 

er — thereof, or other 


* 


e s courts are open, 

4 Tek , 

„ of law 347 
3 n 
= _ plunder or rob the houſe of an- 
* Ow? it is only an act of hoſti- 


da of this kink commit 


'of arms He 


162, 1 Ia 
epriſa!. 14 


de Vide Park. 


Whether 5 &/ 6 B. — 


two witneſſes on trial and in- 
dictment of treaſon extends in 
law to new treaſons made after 
the a# 297," 324+ U. 287, 288 


If new treaſon were made by a 


' ſubſequent a without 
. l — 
* chan 


Tp ——— 


both on the indiment and 


trial ib 
Ie there! be by « fb | 


0 bt 
ST .* — 


Twe Pars. 


"nd I winch Page ee 
n goes ny 


: 23 — or not 
ach i. 2 0 
8 One haviog a „ — 15a 


dy ches ga. ib Feed e dener 
| the 
As toll ther treaſon than rointer- vir Yi han ape Res 
Fita, clipping, ang: waſhing 3 $A 
coin, 1 & 2 & M. bak ta- eee 
of kei away neceiity of two wit- 
1 _ CT 1 A father or ſon; — itn ; 
| taken away neceſſity vant; a lawful witneſs-for his Ie: 
to witneſſes on ſuch indict- -correlative 30g. fl. 25 
ment 297 to 301, 324. U. bs. - An adverſary in a died Feet. 


303 

A criminiz in forme eaſes 
2 3 
644 . i 
2 be ſworn to his 
appeal, but whether on the trial. 
= S himſelf ou his 
n country 303. ii. 234 
— — with a crime, 0 


himſelf guilty: 414 , 1b 
The party thet js to be a witnels 
| againſt his accomplices never 
indicted, becauſe it doth weak - 
en his teſtimony, thomot tak 
ee 303, 304, 305 
to the treaſon who hath 


— it, may be one of the 
two aceuſers i in caſe of _— 
and is-ſofficient to ſatisfy 5; 


6 E. 6 
A promiſe of pardon 19 2 55 a 
c 43 

the plot, no impediment to his 

. — but if the ling pro- 
miſe a pardon on —— 
il he will witneſs againſt-any o- 
thers, he will pardon him, and 
| that be acknowledged, whether 

it will make him uncapable 304 
| u- ii, 280 
admiſſible, bat ot . Hard to take away life on the ei 
under that age he may be denes of a Party to dhe crime 


ee 71% 7 73 7 EP. 
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yet if that witneſs all 
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.CORRIGENDA in the TABLE. 
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Kecozd. In 
the references under Appeal, inſtead of Vide P2oceſs, make it Vide 
Dutfiawry. I= titub Arreſt, after theſe „ For what end con- 
fable or any other during affray may break open doors, inſert but net after _ 


, Kc. Under Purglary dele clergy allowed to one attaint, 


' which is inſerted under its- proper head Clrrgy. For the form and 
unh of caption of indictment on return of certiorari, refer from Cer- 
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